
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Henry G. Jarecki
and Glor ia  F .  Jareck i AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the years
7 9 7 6  &  1 9 7 7 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Henry G. Jarecki  and Glor ia F. Jarecki ,  the pet i t ioners in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Henry G. Jarecki
and Glor ia  F .  Jareck i
Timber Trai l
Har r ison ,  NY 10580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postar service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED IO INISTER
OATHS PURSUANT
SECTION }74

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

)
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STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petit ion
of

Henry G. Jarecki
and Glor ia F. Jarecki

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 6  &  1 9 7 7 .

ATFIDAVIT OF I,IAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
t 'he 6th day of May, 1983, he served the within not ice of Deci i ion by cert i f ied
mail upon Stanley N. Bergman the representative of the petitioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley N. Bergman
Bergman, Horowitz, Reynolds & DeSarbo
900 Chapel St.
New Haven, CT 06510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive c"re and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTTIORIZED TO ISTER
OATHS PT'RSUAI{T TO
sEctroN 17{
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6 ,  1983

Henry G. Jarecki
and Glor ia  F .  Jareck i
Timber Trai l
Har r ison ,  NY 10580

D e a r  M r .  &  M r s .  J a r e c k i :

P lease take  no t ice  o f  Lhe Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst. i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must.  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the compuLation of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed t .o :

NYS Dept. .  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / f  (518)  457-2A7O

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Stanley N. Bergman
Bergman, Horowitz,  Reynolds & DeSarbo
900 Chape l  S t .
New Haven, CT 06510
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I{ENRY c. JARECKI and clORIA F. JARECKI

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Articl.e 22
of the Tax traw for the Years 1976 and, 1977.

DECISION

Jarecki ,  husband and wife,

returns (Form IT-2A7/208)

a second joint  New York

Pet i t ioners ,  Henry  G.  Jareck i  and Glor ia  F .  Jareck i ,  T imber  Tra i l ,  Har r ison ,

New York 10580, f i led a pet i t . ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax law for the years

7976 and 7977 (Fi le No. 29423).

A formal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on May 20, 7982 at 2:45 P.17. Pet i t ioners appeared by Bergman, Horowitz,

Reyno lds  & Desarbo,  P .c .  (s tan ley  N.  Bergman,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (w i l l i am Fox ,  Esq.  ,  o f  counse l ) .

ISSIJE

Whether the Federal  i tem of tax preference for excess i temized deduct ions

should be reduced and/or modif ied by any port ion of the New York State and

Iocal taxes included therein in arr iv ing at New York i tems of tax preference

subject to the New York minimum income tax.

FINDINGS OF FACT

1.  Pet i t ioners ,  Henry

t imely f i led joint  New York

for the years '1976 and L977 .

G.  Jareck i  and Glor ia  F .

State income tax resident

Pet i t ioners  a lso  f i led



- 2 -

State Income Tax Resident Return for the year 7977, amending their  or iginal

re tu rn  f i led  fo r  tha t  yu" r .1

2 .  0n  October  4 ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioners  a  Not ice

of Def ic iency assert ing addit ional tax due for the years 7976 and 1977 in the

aggregate  amounL o f  $271479.12 ,  p lus  pena l ty  fo r  the  year  1977 and in te res t  fo r

bo th  years .

3. A Statement of Audit  Changes dated June 27, 7979, explained the

above-assert .ed def ic iency r{ras based on a recomputat ion of pet i t ioners, 1976 and

1977 New York tax l iabi l i ty to ref lect inclusion of State and local taxes as

anong pet i t ionersr i temized deduct ions for purposes of computing excess i temized

deduct ions (1976) and adjusted i temized deduct ions (1977) considered i tems of

tax preference subject t.o the New York minimurn income tax.

4. For purposes of computing their  New York minimum income tax on i tems

of tax preference, New York State and 1ocal taxes paid were not included by

pet i t ioners among their  i temized deduct ions. Hence, these amounts were not

included in calculat ing the amount of pet i t ioners'  excess and adjusted i temized

deduct ions subject to the minirnum income tax.

5. Pet i t . ioners assert  that the Audit  Divis ionrs method of computat ion

is inequitable in that for purposes of determining the amount of excess and

adjusted i temized deduct ions which const i tute i tems of tax preference subject

to New York minimum income tax, there is no al lowable adjustment reducing federal

i temized deduct. ions by the amount of State and local taxes paid in New York.

Pet i t ioners argue that using the federal  def ini t ion of i temized deduct ions,

1-  
Pet i t ionerst amended return made minor changes with

of i temized deduct ions claimed and amount of minimum tax
result  of  reducing, by $63.75, the amount of tax shown as
re turn  as  or ig ina l l y  f i l ed .

respect to the amount
due, and had a net

due per pet i t ionersr
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without modif icat ion, results in a New York minimum income tax being imposed

on certain i temized deduct ions which are not al lowable as i temized deduct ions

for New York purposes, and from which no New York tax benef i t  is der ived.

Final ly,  pet i t ioners state sect ion 58(h) of the fnternal Revenue Code of 1954

(as amended) mandates a result  contrarv to that asserted bv the Audit  Divis ion.2

CONCIUS]ONS OF IAI{

A. That sect ion 622 of the Tax law, in pert inent part ,  provides:

"New York minimum taxable income of resident individual.
(a) The New York rninimum taxable income of a resident individual, . . .
shal l  be the sum of the i tems of tax preference, as descr ibed in
s u b s e c t i o n  ( b )  o f  t h i s  s e c t i o n r . . .

* * *

" (b )  For  purposes  o f  th is  a r t i c le ,  the  te rm t i tems o f  tax  p re fe rencet
shal l  mean Lhe federal  i tems of tax preference, as def ined in the
laws o f  the  Un i ted  Sta tes ,  o f  a  res ident  ind iv idua l r . . . fo r  the
t a x a b l e  y e a r r . . . "

B. That sect ion 57 of the Internal Revenue Code, in pert inent part ,  provides:

I tSec t ion  57 .  I tems o f  Tax  Pre ference.

(a )  In  Genera l .  - -  For  purposes  o f  th is  par t ,  the  i tems o f  tax
pre ference are  - -

(1) Excess f temized Deduct ions. --  An amount equal to the excess
itemized deduct ions for the taxable year (as determined under subsect ion
( b ) ) .

rt '^L '^

(b )  Excess  I temized Deduct ions .

( t )  fn  Genera l .  - -  For  purposes  o f  paragraph (1 )  o f  subsec t ion
(a) the amount of the excess i temized deduct ions for anv taxable vear

2-  
Sect ion 58(h) of the Interal  Revenue Code provides:

"Regulat ions to include tax benef i t  rule.  --  The Secretary shal l  prescr ibe
regulat ions under which i tems of tax preference shal l  be properly adjusted
where the tax treatment giving r ise to such i tems wi l l  not result  in the
reduc t ion  o f  the  taxpayer rs  tax  under  th is  subt i t le  fo r  any  taxab le  years . t t .

To date, no regulat ions have been promulgated under sect ion 58(h).
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is the amount by which the sum of the deductions for the taxable year
other than --

(A) deduct ions al lowable in arr iv ing at adjusted gross income,
(B) the standard deduct ion provided by sect ion 741,
(C) the deduct ion for personal exemptions provided by sect ion 151,
(D) the deduct ion for medical ,  dental ,  etc.  expenses provided

i n  s e c t i o n  2 1 3 ,  a n d ,
(E) the deduct ion for casualty losses described in sect ion

1 6 5  ( c )  ( 3 )  ,
exceeds 60 percent (but does not exceed 100 pgrcent) of  the taxpayer 's
ad jus ted  gross  income fo r  the  taxab le  year . t t . '

C. That dur ing the years at issue herein, there was no provision in the

Tax law which al lowed any port ion of New York State and loca1 taxes to be deducted

from federal  i tems of tax preference in arr iv ing at New York i tems of tax

pre ference.  Sec t ion  622(b) (5 )  o f  the  Tax  law,  added by  L .  1980,  Ch.  669,

effect ive June 30, 1980, and appl icable Lo taxable years beginning after

December  31 ,  I979,  p rov ides  fo r  the  reduc t ion  o f  ad jus ted  i temized deduct ions

by  a  por t ion  o f  income taxes  inc tudab le  there in .  Sec t ion  622(b) (5 )  i s  no t

retroact ive to 1976 and 7977 (Matter of  Dwight hr.  Winkleman and Margueri te P.

Winkleman, State Tax Commission, March 5, 7982).  Furthermore, no adjustment

for Federal  income tax purposes would be al lowable under fnternal Revenue Code

sect ion 58(h) with respect to the i tems of deduct ion at issue herein, inasmuch

as the (Federal)  tax treatmenL of those i tems resulted in a reduct ion of pet i -

t ioners t  tax .

D. That for the period

their New York items of tax

(Matter of Howard Ross and

a t  i ssue  he re in ,

preference subject

pet i t ioners improperly calculated

to New York minimum income tax.

Tax  Comm. ,  February  5 ,  7982;Nanette Ross,  S ta te

?"  For the year 7977, the term excess i ternized deduct ions was changed to
adjusted i temized deduct ions and was modif ied in def ini t ion to include the
sum of the deduct ions ( for the year) other than i tems A, C, D and E of
Conc lus ion  o f  Law "B"  and the  deduct ion  a l lowab le  under  sec t ion  691(c ) . . . .
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Matter of Dwight W. Winkelman and Marguerite P. t{ inkelman, State Tax Comm.

March 5, 7982) .

E. That the pet i t ion of Henry

denied and the Not ice of Def ic iency

such interest and penalty as may be

DATED: Albany, New York

MAY 0 6 1983

G. Jarecki  and Glor ia F. Jarecki  is hereby

issued on  OcLober  4 ,  1979,  together  w i th

lawful ly owing, is sustained.

STATE TAX COMMISSION


