
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas W. Jackson

for Redeterminat,ion of a Deficiency or a Revision
of a Determination or a Refund of Personal- Income
Tax under Art ic le 22 of the Tax Law for the Years
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AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on t} : .e 24th day of June, 1983, she served the within not ice of Decision by
certified mail upon Thomas W. Jackson, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Thomas W. Jackson
300 Central  Park West
New York, NY L0024

and by depositing same enclosed in a postpald properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on said nrapper is the last known address
of  the  pe t i t ioner .
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

June 24, 1983

Thomas W. Jackson
300 Central  Park West.
New York, NY L0024

Dear  Mr .  Jackson :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  69O of  the Tax law,  any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not i .ce.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - t r i t igat ion Unit
Building lf9 State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Mar t i n  N .  l ea f
Lea f ,  Due l1 ,  D rog in  &  K ramer
730 Thi rd Ave.
New York,  NY 10017
Taxing Bureau's  Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

THOMAS W. JACKSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years L970, 197L
and 1972.

o f

o f

DECISION

Peti t ioner,  Thomas W. Jackson, 300 Central  Park West,  New York, New York

70024, filed a petition for redetermination of a deficiency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years L970, L97L

and 7972 (F i le  No.  25335) .

A formal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York  on  May 17 ,  7982 a t  1 :15  P.M.  Pet iL ioner  appeared by  Leaf ,  Due l1 ,  Drog in  &

Kramer ,  Esqs .  (Mar t in  N.  Leaf ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared

by  Pau l  B .  Coburn ,  Esq.  (Anne Murphy ,  Esq. ,  o f  counse l ) .

ISSIIE

l, lhether the amount of the penalty for unpaid withholding tax asserted

against pet i t ioner,  who has admitted to having been a person required to

col lect,  t ruthful ly account for and pay over such tax on behalf  of  Nat ional

Manpower Register,  Inc. within the meaning and intent of  sect ions 685(g) and

685(n)  o f  the  Tax  Law,  i s  p roper .

FINDINGS OF FACT

1. 0n Apri l  13, 7973, the Audit Division issued to petit ioner, Thomas W.

Jackson, a Statement of Deficiency and a Notice of Deficiency assert ing tax due
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i n  t he  amoun ts  o f  $4 ,113 .15  fo r  1970 ,  $7 ,286 .30  fo r  1971  and  $21496 .54  fo r

1972. This deficiency, tot.al l ing $13,895.99, pertained to unpaid withholding

tax due from National Manpower Register, Inc., for the years L970, 1971 and

7972, and was broken down as to specif ic amounts and periods as fol lows:

I{IITIIHOIDING TAX PERIODS
1970 -  ba lance due
January 1, 1971 through August 16, 1971
August 17, 1971 through September 30, 1971.
February 1, 1972 through May 16, 1972
Total Due

AMOI]NT
$-4, rrr.  rs

6 ,250 .  00
1 ,036 .  30
2 ,496 .54

$  13  ,895  .  99

2. The Audit Division calculated the above amount of withholding tax due

as fo l lows:

a) For the year 1970, a reconci l iat ion return of personal
income tax withheld (Form IT-2103) submitted by Nat ional
Manpower Register,  Inc.,  showed a total  tax withheld of
$8 ,624.93 ,  w i th  payments  ac tua l l y  made to ta l l ing  $4r477.78 .
Thus ,  the  unpa id  amount  o f  $41113.15  was asser ted  as  the
ba lance o f  tax  due fo r  1970.

b) For the remaining specif ied periods at issue during the
years  1971 and 1972 (see F ind ing  o f  Fac t  "1" ) ,  no  recon-
ci l iat ion returns (Fonns IT-2103) had been f i1ed. Accord-
ingly, the Audit Division manually estimated the withholding
tax l iabi l i ty for Nat ional Manpower Register,  Inc. for these
periods on the basis of the average tax withheld by Nat ional
Manpower Register,  Inc. for s imi lar per iods in 1970 (per the
1 9 7 0  F o r m  I T - 2 1 0 3 ) .

3. At pet i t ioner 's request the hearing in this matter was held concurrent ly

with the hearing on the matter of a pet i t ion f i led by one George Sadek pertaining

to a def ic iency in withholding tax due from National Manpower Register,  Inc.

for the same periods as are at issue herein.

4. Nat ional Manpower Register,  Inc. ("NI"[R") was, unt i l  the t ime i t  was

adjudicated bankrupt,  engaged in the business of providing professional placement

services pr imari ly for engineers and scient ists through aff i l iat ion with

various engineering and other professional societ ies. NMR ut. i l ized computer
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systems as a means of assist ing in and accelerat ing the process of f inding

employment for its clients. NMR had offices located on Madison Avenue in New

York City.

5. Pet i t ioner,  Thomas W. Jackson, was the founder,  president and chief

operat ing off icer of NHR throughout the ent ire period at issue herein. At the

hearing, Mr. Jackson admit. ted that he was a person under a duty to col lect,

truthfully account for and pay over withholding taxes on behalf of NMR, and

that he did not do so during the periods at issue herein. Accordingly,  Mr.

Jackson does not contest the imposit ion of a penalty under sect ions 685(g) and

685(n) of the Tax Law, but rather contests only the correctness of the amount

of the penalty so imposed.

6. Nl lR was incorporated in or about early 7966, and in i ts f i rst  years of

operat ion was quite successful .  In or about 7967, the control l ing interest

(approximately 80%) of NMR was acquired by Nat ional Student Market ing Corporat ion

("NSMC").  NSMC owned this control l ing interest and provided certain f inancing

to NHR unt i l  approximately late 1970.

7. NSMC experienced certain f inancial  di f f icul t ies of i ts own (unrelated

to its ownership of NMR) and was unable to provide continued funding to NMR.

As a result  of  this di f f icul ty,  NMR reacquired the shares of i ts stock from

NSMC and, in late 1970, severed i ts t ies to NSMC.

8. At about the same time that NIIR reaquired its shares and severed its

t ies to NSMC, there was a sharp reduct ion in the avai labi l i ty of  jobs for

engineers and thus a concommitant reduct ion in NMRis business, due ostensibly

to funding cutbacks in the aerospace industry. NllR was unable to neet many of

i ts creditorsr demands, and on August 16, 1971 f i led for protect ion under
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Chapter XI of  the Federal  Bankruptcy Code (arrangenent proceedings).  Nlf i  was

al lowed to cont inue operat ion of i ts business as a debtor in possession.

9. NMR's business cont inued to decl ine throughout late 1971 and early

7972, 0n May 16, 7972, NMR was adjudicated bankrupt.  I ts of f ices were padlocked

and access to these off ices was denied to pet i t ioner Thomas W. Jackson.

10. tr t i th in two or three weeks of the adjudicat ion of bankruptcyr an

auc t ion  was he ld  a t  wh ich  NMR's  phys ica l  asse ts  ( i .e .  desks ,  cha i rs ,  fu rn i tu re ,

etc.)  were sold. Included among those assets sold were f i le cabinets containing

NMR corporate records.

11. According to test imony at the hearing by one George Sadek, a former

off icer of NIIR who was presenL as a bidder at the auct ion, the f i le cabinets

were sold, emptied of their  contents and physical ly removed from the prenises.

The contents of the f i les, presumably including NMR corporate records, were

l e f t  " . . . s t r e w n  a b o u t  t h e  f l o o r s . . . "  o f  N l { R ' s  f o r m e r  o f f i c e s .  T h e s e  f i l e

contents were later gathered and disposed of as part  of  the general  c leanup of

the premises by the landlord.

72. Pet i t ioner,  Thomas Jackson, test i f ied that he was denied access to

NMR's former off ices during the period fol lowing adjudicat ion of bankruptcy and

prior to the auct ion, and further that he was ". . .under the impression he

shou ld  no t  a t tempt  to  en ter  the  premises . . . t t  and  " . . .d id  no t  be l ieve  the

records  or  f i l es  were  in  danger  o f  be ing  removed. r r .

13. In an effort  to cut i ts costs,  NIIR was forced to reduce the number of

i ts employees from a peak of approximately 35 to 38 employees in mid to late

1969, down to approximately 7 to 10 employees in August,  L971 when Nl{R entered

arrangement proceedings under Chapter XI of  the Bankruptcy Code. Also in

August,  1971,,  pursuant to an order by the referee in bankruptcy, the salar ies
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of NI-IR off icers George Thatcher,  George Sadek and pet i t ioner,  Thomas Jackson,

were reduced.

14. As NMR's business further decl ined so did the number of i ts ernployees,

such that i ts work force, numbering from 7 to 10 enployees in August,  1971 was

reduced to zero employees, with only Thomas Jackson remaining, at the time NI{R

was adjudicated bankrupt on May 16, 1972.

15. According to test imony by one Eugene Schuster,  an associate in the law

firm represent ing pet i t ioner,  a search of the Federal  court  records in the

bankruptcy proceedings involving NMR and of the records of Levin and lrleintraub,

Esqs. ,  (at torneys for Nl{R as debtor in possession) revealed only the bankruptcy

referee's order dated August 12, I97L, and no payrol l  or salary records of NltR,

nor any records concerning the number of NMR employees during the months of

July and December of 1970, and January through August of 1,97L.

16. At the hearing, Mr. Jackson submitted certain personal records which

he had kept in his possession and which he had occasion to review in the course

of preparing for lega1 proceedings between Mr. Jackson ( individual ly) and NSMC.

These records included information such as Nl lR's f inancial  reports which had

been submitted to NSMC due to the financial interrelationship of the tvro

corporat ions, and also var ious summaries and bookkeeperts workpapers for the

periods after NSMC becane disassociated from NMR. These records, prepared in

the regular course of NMR's business during L970r 1971 and 1972 under the

supervision of Thomas Jackson, together with Mr. Jacksonrs test imony establ ish

the following information concerning gross salary figures for NMR during the

p e r i o d s  a t  i s s u e :



a ) PERIOD
.fune, f SZO:

PERIOD
JuIy,  fSZO:

August ,  L9702

Sep tember ,1970 :

0c tobe r ,  1970 :

November,  7970:
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GROSS SATARY AMOI]NT
m
GROSS SATARY AMOI]NT
No records lJere introduced.
Pet i t ioner test i f ied JuIy,
L970 gross  sa la ry  to ta l  was
approximately equal to June,
L970 gross  sa la ry  to ta l .

$22 ,5 70 .  00

$20  ,216  .  00

$19 ,427. oortrk

$18  , 275  . 00

The source of the gross salary f igures for the above months
is a ser ies of NUR f inancial  statements as submitted to NSMC,
according to NSMC's format for i ts consol idated report ing
purposes .

b)  December ,  1970,  th rough August ,  1971:

Pet i t ioner test i f ied NIIR separated from NSMC after
November of 1970, and thereafter NMR had no ful l  t ime
internal accountant or bookkeeper.  Pet i t ioner further
test i f ied the number of employees and the gross salary
f igures for December, 1970 were approximately the same
as for November 1970 (above),  but that several  employees
were laid off  soon thereafter,  so that NMRis work force
was reduced, as of the beginning of 1971, to approximately
L0 employees. According to pet i t ioner 's test imony, this
reduced work force resulted in a gross salary total  of
approx imate ly  $7 ,000.00  to  $8 ,000.00  per  month  fo r  each

T h e  t o t a l  ( $ 2 1 , 6 1 0 . 0 0 )  f o r  J u n e ,  1 9 7 0  d o e s  n o t  i n c l u d e  $ 3 , 1 0 0 . 0 0  i n
salar ies l isted under Employment Dynamics (presumably one of NIIR's
whol ly-owned subsidiar ies).  Salary f igures for Employment Dynamics
are included in other NMR total  salary f igures test i f ied to by
pet i t ioner.  Accordingly,  the June total  ia lary f igure for NMR is
r e v i s e d  t o  b e  $ 2 4 , 7 1 0 . 0 0 .

Pet i t ioner had included an addit ional $470.00 as salary expense for
temporary help. However,  this amount was attr ibutable to "mater ials
and suppl ies" and should not be included among salar ies paid. Accordingly,
the  to ta l  o f  $19,427.00  is  the  proper  g ross  sa la ry  f igure  fo r  0c tober ,
1 9 7 0 .
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month from January, 1971 through August,  L971. No
book-keepersr worksheets or records of any other kind
pertaining to these months (other than the August 12,
1971 order  reduc ing  o f f i cers '  sa la r ies )  were  in t roduced
by pet i t ioner in substant iat ion of ei ther the claimed
reduction in the number of NMR employees or the
claimed reduct ion in i ts gross monthly salary f igures.

GROSS SAIARY AMOUNTc ) PERIOD

September,  L971:

0ctober ,  7977:

November,  7971:

January, 1972:

February, 7972:

March,  7972:

Apr i l ,  7972:

$7,304 .00

$6 ,809 .  oo

$4 ,994  .  00

The source of the gross salary f igures for the above periods
is  a  ser ies  o f  bookkeeper ts  worksheets  and summar ies .

December ,  l97 lz No records were introduced.
Petit ioner testi f ied Decenber,
L971 gross sa lary  to ta l  was
approximately equal to November,
1971 gross sa lary  to ta l .

GROSS SAIARY AUOI.]NTd) PERToD

$4,  146 .  oo

$3 ,887  .  oo

$3 ,996 .00

$1 ,906 .00

The source of the gross salary f igures for the above periods
is a report  of  a del inquency invest igat ion of NMR conducted
by the New York State Department of labor;  Divis ion of
Employment.

17. Introduced at the hearing were several  biweekly payrol l  checks payable

to petitioner and covering the months August, September, 0ctober, November and

December  o f  1971 in  the  month ly  to ta l  amounts  o f  $464.46 ,  $745.96 ,  $408.90 ,

$385.70  and $450.70  respec t ive ly .  These checks ,  to ta l l ing  $2 ,455.72 ,  were  no t

cashed by pet i t ioner.  Pet i t ioner argues there hras a lack of funds in Nl: lRts

checking account to cover these checks, that these amounts were not actual ly
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paid by NMR and should be subtracted from the gross salary totals for each of

the above months August through December of 1971, thus ref lect ing a lower gross

salary f igure for each of these months.

18. Pet i t ioner provided no records or other evidence detai l ing the specif ic

dol lar amounts of wages earned by each of the var ious individuals employed by

NMR during the periods at issue, or the number of exemptions claimed for with-

holding tax purposes by each of the individual employees of NMR.

CONCTUSIONS OF IAW

A. That notwithstanding the gross salary f igures for parts of 1970 as

submitted by petitioner, the amount of withholding tax due from NI{ft for the

year  1970 ($4 '113.15) ,  as  shown on the  reconc i l ia t ion  repor t  (Form IT-2103)

ac tua l l y  f i l ed  by  NMR for  1970 [see F ind ing  o f  Fac t  "2 (a) " ]  i s  a  p roper  source

for determining the amount of unpaid withholding tax for that year. Accordingly,

the  amount  asser ted  by  the  Aud i t  D iv is ion  fo r  1970 ($4 ,113.15)  i s  sus ta ined.

B. That with respect to the period January 1, 1971 through August 16,

I97I,  pet i t ioner,  Thomas W. Jackson, test i f ied the number of employees and,

concommitant ly,  the gross salar ies paid by NMR were much lower for this ent i re

period than for the same period in the previous year.  I t  is possible that such

a drast ic reduct ion occurred at the outset of  this period rather than in stages

of reduct ion over the length of the period. However,  for this ent i re period

( in contrast to most of the other periods at issue herein) no bookkeeping

worksheets or records of any kind or descr ipt ion were offered by pet i t ioner to

substant iate with any specif ic i ty the above claimed reduct ion in employees and

salar ies. Accordingly,  the amount asserted by the Audit  Divis ion for this

p e r i o d  ( $ 6 , 2 5 0 . 0 0 )  i s  s u s t a i n e d .
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C. That for the period August 17, 1971 through September 30r 797L, the

Audit  Divis ion asserted the tax due at $1,036.30. Pet i t ioner has submitted

records  to  ind ica te  the  gross  sa la r ies  pa id  in  September  to ta l led  $7r304.00 ,

but has submitted no records for that port ion of the period pertaining to

August.  In addit ion, computat ion of withholding tax due for this period by the

method of pro-rating the income tax estimated to be due for the portion of the

per iod  per ta in ing  to  August ,  (14  days /45  days  X $1 ,036.30)  and add ing  to  tha t

amount the withholding tax due (per monthly withholding tax table and assuming

one employee, f i l ing status single with 0 exemptions) on the gross salary

f igure  fo r  September  1971 ($7 ,304.00 ;  as  submi t ted  by  pe t i t ioner ) ,  y ie lds  an

amount of tax equal to or greater than the amount of tax estimated as due by

the Audit  Divis ion. Accordingly,  the Audit  Divis ionrs est imate of tax due for

this period is reasonable and is sustained.

D. That for the period February 1, 7972 through May 16, 1972 the Audit

Divis ion est imated the tax due at $21496.54. Pet i t ioner has submitted information

showing the actual gross salar ies paid during this period Isee Finding of Fact

"16(d) " ] .1  Accord ing ly ,  the  tax  fo r  th is  per iod  sha l l  be  reduced to  the  amount

of tax due on the gross salary f igure for this period (as provided by pet i t ioner)

computed per the monthly withholding tax table (assuming one employee, fil ing

status single with 0 exemptions) as fol lows:

1 
No salar ies appear

through the May 16,
to have been paid during the period

1972 adjudicat ion of bankruptcy.
from May 1, L972



February,  l97Z

March, 1972

Apr i l ,  L972
May, 1972

GROSS SAIARY A]"IOT]NT

$3 ,887  .  00

$3 ,996 .00

$1 ,906 .00
-0 -

-  10 -

TAX (PER TABTE)

$225 .80  p lus  (15 .375% o f
excess  ove r  $2 r520 .00 )

$225 .80  p lus  (15 .375% o f
excess  ove r  $2 ,520 .00 )

$  134 .  80
-0 -

Total Due

MONTH AMOUNT OF TN( DUE

$ 43s .98

$  4s2 .7  4

$  134 .80
-0-

$i,dn.5z
E' That the pet i t ion of Thomas I{ .  Jackson is granted to the extent

indicated by Conclusion of Larr ' rDf ' ,  but is in al l  other respects denied. The

Audit Division is hereby directed to recompute the amount of penalty due in

accordance w i th  Conc lus ion  o f  law ' rD" ,  and the  Not ice  o f  Def ic iency  issued to

pet i t ioner on Apri l  13, \973, as recomputed in accordance herewith, is sustained.

DATED: Albany, New york STATE TAX COMMISSION

JLfN 2 41983
PRESIDBNT


