
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Hoppl
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

Stat.e of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph Hoppl,  the pet i t ioner in the wit .hin proceeding, by enclosing a
t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Joseph Hoppl
1  W a l l a c e  C t .
Val ley Stream, NY 1  1 5 8 2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the SLate of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
27 th  d ,ay  o f  May,  1983.

INISTER
OATHS PT'RSUANT
SECTION 174

10 TAX IrAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Hoppl

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax law for the years
1 9 7 3  &  7 9 7 4 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 27th day of May, 1983, he served the within
mai l  upon James hl .  Dougherty the representat ive
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an enployee
18 years  o f  age,  and tha t  on
not ice  o f  Dec is ion  by  cer t i f ied
of the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAITING

James l{. Dougherty
269 Hempstead Ave.
Malverne ,  NY 11565

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cusiody of
the united states Postal  service within the state of New york.

,  That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27t-} l  day of May, 1983.

AUTHORIZED TO INISTER
OATHS PURSUANT
SECTION 174

I0 Tfi( IrAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

I{ay 27,  1983

Joseph Hoppl
1 l , r la l lace Ct.
Val ley Stream, NY 1  1 5 8 2

Dear  Mr .  Hopp l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausLed your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding l /9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
James l{. Dougherty
269 Hempstead Ave.
Malverne ,  NY 11565
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH HOPPL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1973 and
r97 4.

DECISION

Peti t ioner,  Joseph Hoppl,  1 Wal lace Court ,  Val ley Stream, New York 11582,

f i l -ed a pet i t ion for redeterminat ion of a def ieiency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1973 and 1974 (Fi]-e

N o .  1 8 9 7 1 ) .

A forural-  hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the off ices of the State Tax Cornmission, Two World Trade Center,  New York, New

York, on Januarl  14, 1983 at 9:45 A.M. Pet i t ioner appeared by Janes W. Dougherty,

Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Patr ic la Brumbaugh,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether petitloner \^ras

for and pay over withholding

a person requ i red  to  co l lec t ,

taxes  under  sec t ion  685(g)  o f

FINDINGS OF FACT

truthful ly account

the tax Law.

1 .  On February  28 ,  L977,  the  Aud i t  D ivLs ion  issued a  Not ice  o f  Def ic iency

along with a Statement of Def ic iency assert ing a penalty pursuant to sect ion

085(g) of the Tax Law against pet i t ioner,  Joseph Hoppl- ,  as a person required

to co11ect,  t ruthful ly account for,  and pay over withholding taxes of Carl

Hoppl and Sons in Baldwin, Inc. ("Baldwin") in the amount of $24,338.23 for

the  years  1973 and 1974.



-2 -

2. During the years in issue pet i t ioner acted as the manager of the

Val ley Stream Park Inn ("Park Inntt) ,  a restaurant owned by a New York partner-

ship consist ing of pet i t ioner,  his father,  Carl  Hoppl,  and his brother,  Charles

Hoppl.  Pet i t ioner was unsure of the extent of his partnershi-p interest in

Park Inn. During this perlod pet i t ioner owned 4914 shares of stock in the

Westbury Manor Corporat ion ("Westbury").  Charles Hoppl also owned 49\ shares

and Carl Hoppl owned 102 shares of 1000 shares outstandl-ng. Park Inn owned

the remainder.  Westbury operated a restaurant in Westburyr New York which was

managed by Charles Hoppl. Petitloner also owned 494 shares of stock in Baldwin

and Charles Hoppl onmed 49\ shares of 1000 shares outstanding. Carl Hoppl

owned the remainder. Baldwin operated a restaurant in Baldwin, New York which

Itas managed by Carl  Hoppl.  Carl  Hoppl was also the general  manager of al l  three

restaurants.

3. Pet i t ionerfs dut ies as manager of Park Inn involved responsibi l i ty

for operat ion of the dining room, ki tchen and the cater lng servLce. He had

authori ty to hire and f i re department heads at Park Inn. However,  pet i t ioner

had no authorl ty to sign checks for Park Inn. A11 purchases were signed for

by Park Inn enployees and the bl l ls sent to Carl  Hoppl who, along wlth his

secretary'  had sole authori ty to sign checks. Carl  Hoppl also had sole

responsibi l i ty for the payrol l  accounts and withholding of taxes. Pet i t loner

had no responsibi l i ty for any part  of  the Park Innfs f inances. Pet i t ioner

described his father,  Carl ,  as a very rrstrong" person who al lowed his sons

very l i t t le responsibi l i ty in running the businesses.

4. Pet i t ioner had no dut ies, responsibi l i t ies or authori ty with respect

to the Baldwin and Westbury operat ions. He held a smal l  amount of stock and

had the t i t le of Secretary-Treasurer of Baldwin. However,  pet i t ioner had no
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voice in the running of ei ther Baldwin or Westburyr he could not hire or f i re

employees, he had no authori ty to sign checks, and he had no responsibi l i t ies

with respect to the f inancial  aspects of ei ther corporat ion including payrol l

and withholdlng of taxes. Carl  Hoppl s igned al l  corporate tax returns for the

years in issue. In or about December, 1976 pet i t ioner \ras ousted from Park

Inn and the partnershlp was reformed in the names of Carl and Charles.

5 .  As  ind ica ted  in  F ind ing  o f  Fac t  No.  1 . ,  the  Sta tement  o f  Def ic iency

referred to Carl  Hoppl and Sons in Baldwin, Inc. TIA tr{estbury Manor. The Audit

Divis ion was unsure as to whether the Not ice of Def ic iency was intended to cover

the unpaid wlthholding taxes of only one of the three restaurants or of all

three. The Audit  Divis ionrs posit ion r i ras that i f  pet i t ioner was l iable for

one restaurant,  he was l iable for al l  three.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for,  and pay over personal income tax, who wi l l -

ful ly fai ls to col lect such tax or truthful l -y account for and pay over such

tax or willfully attempts in any manner to evade or defeat the tax or the

payment thereof,  shalI ,  in addit ion to other penalt ies provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not

col lected, or not accounted for and pald over.

B. That sect ion 685(n) of the Tax Law def ines the word t tpersontt ,  for the

purpose o f  sec t ion  685(g) ,  and reads  as  fo l lows:

"For  purposes  o f  subsec t ions  (g ) . . . the  te rm person inc ludes  an
individual,  corporat ion or partnership or an off icer or employee
of any corporat ion ( including a dissolved corporat ion),  or a
member or employee of any partnership, who as such off icer,
employee or member is under a duty to perform the act in respect
o f  wh ich  the  v io la t ion  occurs . r r
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C. That rr the quest ion of whether or not someone ls a tpersont required

to col lect and pay over withholding taxes is a factual one. Factors deter-

minat ive of the issue can include whether pet i t ioner owned stock, s igned the

tax returns, or exercised authori ty over employees and the assets of the

corporat ionrr (McHugh v. State Tax Courmission, 70 A.D .  2d 987, 988) .  Inasmuch

as pet i t ioner had no authori ty to sign checks, did not exercise authori ty

over the payroll or wlthholding of taxes, had no authority to hire or flre

employees of el ther Baldwin or Westbury, exercised no authori ty over the

assets of any of the restaurants, and owned only a sma1l percentage of the

total  stock outstanding of both Baldwin and Westburyr he cannot be considered

a Person required to col lect,  t ruthful ly account for and pay over withholding

taxes within the meaning and intent of  sect ions 685(9) ana 685(n) of the Tax

law.

D.  That  the  pe t i t ion

issued February 28, L977 is

DATED: Albany, New York

MAY 2 ? 1983

of  Joseph Hoppl  is  granted and the Not ice of  Def ic lency

cancel led.

STATE TAX COMMISSION

\NbM
colMIqsroNER

PRESIDENT


