
STATE OF NEl,i YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Rosediane Heffernan

for Redeterrnination of a Deficiency or
of Personal Income Taxes under Art icle
Tax Law and Chapter 46, Tit1e T of the
Administrat.ive Code of the Citv of New
the Year  1979.

AFFIDAVIT OF MAIIING

for Refund
22 of ttte

York for

that the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notici of Decision by
cert i f ied mail upon Rosediane Heffernan, the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
I{,rapper addressed as fol- lows:

Rosediane Heffernan
62 Wesr g3rd Sr.,  /14
New York, NY 10024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

Rosediane Heffernan
62 West 83rd St . , l f4
New York, NY 1!024

Dear Mrs.  Hef fernan:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 1312 of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Art icle 78 of the Civi l  Practice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
I,aw Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York t2221
Phone # (518) 457-207a

Very truly yours,

STATE TAX COHI,IISSION

cc: Taxing Bureau's Representative



STATE OF NEI,II YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

ROSEDIANE I{EFFERNAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic le
22 of the Tax Law and Chapter 46, Ti t le T of
the Administrative Code of the Citv of New York
for the Year 1979.

DECISION

Peti t ioner,  Rosediane Heffernan, 62 West 83rd Street,  { t .4,  New York, New

York 10024, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income taxes under Article 22 of the Tax Law and Chapter 46, Title

T of the Administrative Code of the City of New York for the year 1979 (File

No. 34777).

A sma11 claims hearing was held before Al len Caplowaith, Hearing 0ff icer '

at  the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  5 ,  1982 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subrn i t ted  by

January 6, 1983. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by

Pau l  B .  Coburn ,  Esq.  (PauI  Le febvre ,  Esq. ,  o f  counse l ) .

ISSTIE

Whether, during the full calendar yeax 1979, petitioner was domiciled in

New York State and City and either maintained a permanent place of abode in New

York, maintained no permanent place of abode elsewhere, or spent in the aggregate

more than 30 days in New York, and was thus a resident individual under Tax Law

sect ion  605(a) (1 )  and sec t ion  T46-105.0(a) (1 )  o f  Chapter  46 ,  T i t le  T  o f  the

Administrative Code of the City of New York.
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FINDINGS OF FACT

1. Rosediane Heffernan (hereinafter pet i t ioner) and her husband, Daniel

Heffernan, timely filed a combl-ned New York State Income Tax Resident Return

for the year L979 whereon, pursuant to a Schedule for Change of Resident Status

attached thereto, pet i t ioner reported only that income derlved during her

purported resident per iod of October 1, 1979 through December 31, L979. DanieL

Heffernan f i led as a resident of New York for the ent ire year 1979.

2. On December 16, 1980, the Audtt  Divis ion issued a Statement of Audit

Changes wherein pet i t ionerrs tax l labi l i ty l ras recomputed on the basLs that she

rras a New York resident for the entire yeax 1979 since according to the Audlt

Dlvis ionfs records rrMrs. Heffernan becane a resldent of New York in Septenber

1978tt  and ' f the domici le of the wlfe generat ly fol lows that of  the husbandrr.  In

contrast,  Dantel  Heffernants 1979 l tabi l i ty was reduced based on an al lowance

of the full amount of New York itemized deductions in lieu of the prorated

port ion claimed. Pursuant to said statement,  pet i t ionerts computed l iabi l t ty

was reduced by the overpayoent computed for Mr. Heffernan. Accordlngly, a

Notice of Def ic iency nas issued soley against pet i t ioner on March 18, 1981,

assert ing addit ional New York State and City personal income taxes of $571.00,

p l u s  i n t e r e s t  o f  $ 4 3 . 7 5 ,  f o r  a  t o t a l  o f  $ 6 1 4 . 7 5 .

3. Frorn 1970 unt l l  n id 1978, pet i t ioner,  who was born in New York'

her husband were donl-cill-arLes and residents of the State of Washington.

4, During 1978, pet i t ionerfs employer,  Northwest Air l lnes'  was shut

and

by a str ike. During this period pet i t ionerts husband became unemployed.

July, 1978 they came to New York for the purpose of finding employurent for

Mr. Heffernan. In August 1978, Mr. Heffernan secured permanent employment

New York. Petit.ioner remained in New York until September, 1978, when she

in

was
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cal led back to her job as a f l ight at tendant ln Seatt l -e,  t r lashington. During

the short period that both petitioner and her husband were in New York they

resided in the home of f r iends. On pet i t ionerrs return to Seatt le,  Mr. Heffernan

rented a furnished studio apartment ln Manhattan.

5. PetitLoner and her husband filed a New York State personal lncome tax

return for 1978 in conjunct ion wlth a Schedule for Change of Resldent Status

whereon they lndicated that they changed their residence to New York effective

August ,  L978.

6. With respect to her intent on returning to Seatt le,  Washington in

September 1978, pet i t ioner test i f ied that rr l  went back to keep ny job and stay

there unt i l  I  could get t ransferred to an east coast baserr.  At the t ime of her

return to Seattle she knew that Northwest Airlines was pl-anning to open a base

in New York and she fel t  that she could t tst ick i t  out for a yearrr  in Seatt le.

7. On her return to Seatt le,  Washington pet i t ioner resided for about one

month in the house which she and her husband owned and resl-ded in prior to

their move to New York. Subsequently, she rented her house and moved into a

fr iendts house. In December, 1978 she put the Seatt le house up for sale and

ult imately sold i t  on March 16, 1979.

8. In October,  1979 pet l t ioner received her requested transfer to New

York. 0n her return to New York she and her husband purchased a cooperatlve

apartment ln New York.

9. Durlng the period January through Septenber 1979, pet i t ioner '  as a

f l ight at tendant,  f lew out of Seatt le exclusiveJ-y. She spent in the aggregate

ttfive or slx weekst' in New York during layovers and nonworklng days.

10. Pet i t loner also worked part  t ine as a photographerts representat ive.
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11.  Pet i t ioner  test l f ied that  at  the t ine of  her  t ransfer  she t tcane honet t

to New York.

CONCLUSIONS OF LAhI

A. That domicile, in general, is the place whlch an individual intends to

be his/her per:nanent home - the place to whlch he/she intends to return whenever

he lshe may be  absent .  (20  NYCRR 102.2(d) (1 ) ) .  A  domic i le  once es tab l i shed

continues until- the person in question moves to a new Location with the bonafide

intention of making his/her fixed and permanent home there. No change of

domiclle results from a removal to a new location if the intention ls to remain

there  on ly  fo r  a  l in i ted  t ime.  (20  NYCRR 102.2(d) (2 ) ) .  Ord inar lLy ,  a  w i fe fs

domici le fol lows that of  her husband (20 NYCRR I02.2(d)(5)).

B. That pet i t ioner had become a New York donici l iary ln 1978. Since her

return to the State of Washington in September 1978 was temporary in nature,

such removal did not constitute a change of donicile to lJashington. Accordingly,

petitloner remained a New York domicillary durlng the entire year 1979.

C. That pursuant to sect ion 605(a) (1) of  Art ic le 22 the Tax Law and

ST46-105.0(a) (1) of  Chapter 46, Ti t le T of the Adninistrat lve Code of the Clty

of New York, a state and city resident individual means an individual:

ttwho is doniclled in this state' unless he maintalns no
permanent place of abode in thls state, malntains a Permanent
place of abode elsewhere, and spends in the aggregate not
more than thir ty days of the taxabl-e year ln this state.r l

D. That pet i t loner has not satJ.sfLed the requirements set forth ln

sec t ion  605(a)  (1 )  o f  Ar t l c le  22  o f  the  Tax  Law and ST46-105.0(a)  (1 )  o f  Chapter

46, Ti t le T of the Administrat lve Code of the City of New York. Accordingly '

she was a resident individual of  the State and Clty of New York during the

ent ire year I979.



E. That the pet i t ion

Defic iency dated March 18,

interest as may be lawfully

DATED: Albany, New York

SEP 2 B 1983
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of Rosediane Heffernan ls denled and the Not ice of

1981 is hereby sustained together with such addlt ional-

owlng.

STATE TAX COMMISSION

PRESIDM{T


