
STATE OF NE[/ YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax & UBT under ArticLe 22, 23 & 30 of the Tax Law
for  the  Years  7976 & 1977.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Edward B. & Mary F. Hauck, the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Edward B. & Mary F. Hauck
20 Garber Square
Ridgewood, NJ 07450

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New York.

o f
Edward B.  & Mary F.  Hauck AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said rdrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADMINISTER
94THS PURSUANT ?o TAx r,Aiv
SECIION 174



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward B.  & Mary F.  Hauck AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of NYS & NyC Income
Tax & UBT under Art ic le 22, 23 & 30 of the Tax Law:
fo r  the  Years  1976 & 1977.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on Lhe 24Lh day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Mort. imer D. Haut the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mort imer D. Haut
M . D .  H a u t  &  C o .
500 Fif th Ave.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the united states Postal  service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said v/rapper is the
rast known address of the representat ive of the pet i t ioner.

Sworn to before me th is
24Lh day of  January,  1983.

F 
',a/tdn/n'' 

,/--
AUTHORIZED TO ADMINISTER
OA,THS PURSUANT TO TAX I,AW
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Edward B. & Mary F. Hauck
20 Garber Square
Ridgewood, NJ 07450

D e a r  M r .  &  M r s .  H a u c k :

PIease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review aL the administrat ive 1evel.
PursuanL to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  law,  any  proceed ing  in  cour t
to review an adverse decision by the State Tax Commission can only be
inst i tuted under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
commenced in the Supreme Court of the State of New York, Albany County, within
4 months from the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very  t ru ly  yours ,

STATI TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Mort imer D. Haut
M . D .  H a u t  &  C o .
500 F i f th  Ave.
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion

o f

EDIdARD B. HAUCK AND MARY F. HAUCK

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income and
Unincorporated Business Taxes under Art ic les
22 and 23 of the Tax Law and New York City
Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the
City of New York for the Years 1976 and t977.

DECISION

Pet i t ioners ,  Edward  B.  Hauck  and Mary  F .  Hauck ,  20  Garber  Square ,  R idgewood,

New Jersey  07450,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of New York State personal income and unincorporated business taxes

under Art ic les 22 and 23 of the Tax Law and New York City nonresident earnings

tax under Chapter 46, TiLLe U of the Administrat ive Code of the City of New

Y o r k  f o r  t h e  y e a r s  1 9 7 6  a n d  1 9 7 7  ( F i l e  N o s .  3 3 0 5 1 , 3 3 4 4 8 , 3 3 4 4 9  a n d  3 3 4 5 0 ) .

A smal l  c laims hearing was held before AI len Caplowaif ,h,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  25 ,  7982 aL  9 :15  A.M.  Pet i t ioners  appeared by  Mor t imer  D.

Haut.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Lt i l l iam Fox,

E s q . ,  o f  c o u n s e l ) .

ISSTIES

I .  Whether  pe t i t ioner  Edward  B.  Hauck  proper ly  a l loca ted  a  por t ion  o f  h is

business income to sources without New York State.

I I .  Whether  ad jus tmenLs increas ing  pe t i t ioner  Edward  B.  Hauck 's  income

dur ing  the  years  a t  i ssue,  based on  a  cash ava i lab i l i t y  ana lys is ,  were  proper .
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III .  I{hether petit ioner Edward B. Hauck's cont.r ibutions to his pension plan

are properly deductible for unincorporated business tax purposes.

FINDINGS OF FACT

1. Edward B. Hauck (hereinafter pet i t ioner) and Mary F. Hauck t imely

f i led a joint  New York State Income Tax Nonresident Return with New York City

Nonresident Earnings Tax for each of the years 1976 and 1977; wherein pet i t ioner

al located f i f ty (50) percent of his business incone to sources without New York

State in 1976 and thir ty-f ive (35) percent of his business income to sources

without.  New York State in 1977. Addit ional ly,  pet i t ioner f i led a New York

SLate Unincorporated Business Tax Return for 1976 wherein he reported f i f ty

(50) percent of his business income as al locable to New York State. This

business income was derived from his publ ic relat ions act iv i t ies, engaged in

under the name Revere Associates. An unincorporated business tax return is not

on record as having been f i led by pet i t ioner for taxable year 1977.

2 .  0n  December  24 ,  1980,  the  Aud i t  D iv is ion  issued four  (4 )  no t ices  o f

def ic iency against pet i t ioners as fol lows:

(a) 1976 - Assert ing New York State personal income tax of
$11264.35 ,  p lus  pena l t ies  and in te res t  o f  $551.85 ,  fo r
a  t o t a l  d u e  o f  9 1 , 8 1 6 . 2 0 .

(b) 7976 - Assert ing New York State unincorporated business
t.ax and New York City nonresident earnings tax of $11278.23,
p lus  pena l t ies  and in te res t  o f  $552.89 ,  fo r  a  to ta l  due o f
$1 ,831 .12 .

(c) 1977 - Assert ing New York State personal income tax of
$2 ,502 .60 ,  p lus  pena l t i es  and  i n te res t  o f  $784 .99 ,  f o r
a  t o ta l  due  o f  $3 ,287 .59 .

(d) 1977 - Assert ing New York State unincorporated business
tax and New York Ci ty  nonres ident  earn ings tax of  $21589.81,
p lus penal t ies and in terest  o f  $ I ,820.47,  for  a  to ta l  due
o f  $4 ,410 .28 .
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Penalt ies asserted for personal income tax purposes were pursuant to

sec t ions  685(b)  fo r  neg l igence and 685(c)  fo r  fa i lu re  to  f i le  a  dec la ra t ion  o f

est imated tax (1976) and underpaynent of est imated tax (7977).

Pena l t ies  asser ted  fo r  un incorpora ted  bus iness  tax  purposes  were

pursuant  to  sec t ions  685(b)  and 685(c)  fo r  reasons  as  a fo res ta ted  (1976 and

1 9 7 7 ) ,  p l u s  s e c t i o n s  6 8 5 ( a ) ( 1 )  a n d  6 8 5 ( a ) ( 2 )  ( 1 9 7 7  o n l y ) ,  f o r  f a i l u r e  t o  f i l e

an unincorporated business tax return and fai lure to pay the tax determined to

be due,  respec t ive ly .

3 .  The no t ices  o f  de f ic iency  issued w i th  respec t  to  taxab le  year  1976

were  t ime ly  i ssued,  s ince  on  JanuarV 15 ,  1980,  pe t i t ioners  executed  a  Consent

Fixing Period of Limitat ion Upon Assessment of Personal Income and Unincorporated

Business Taxes for said year extending the period of l imitat ion to Apri l  15,

1981.  Sa id  consent  was va l ida ted  on  January  22 ,  1980.

4 .  The de f ic ienc ies  here in  were  issued w i th  respec t  to  ad jus tments  made

as the result  of  a f ie ld audit  as fol lows:

(a )  Pet i t ioner 's  c la imed bus iness  a l loca t ion  was d isa l lowed
"s ince  there  was no  regu la r  p lace  o f  bus iness  ou ts ide  o f
New York  S ta te r ' .

(b )  Pet i t ioner 's  repor ted  bus iness  income was increased by
$ 7 , 6 7 2 . 0 0  f o r  7 9 7 6  a n d ,  $ 7 1 4 2 0 . 0 0  f o r  1 9 7 7  b a s e d  o n  a  c a s h
avai labi l i ty analysis .

(c )  Deduct ions  c la imed fo r  pe t i t ioner rs  conLr ibu t ions  to  h is
persona l  pens ion  p lan  were  d isa l lowed fo r  un incorpora ted
business tax purposes only on the basis that such contr i -
but ions do not const i tute al lowable deduct ions.

5. The only issue contested, pursuant to the pet i t ion of Edward B. and

Mary  F .  Hauck ,  was  w i th  respec t  to  pe t i t ioner 's  a l loca t ion  o f  bus iness  income

to sources without New York. Pet i t ioner did not concede the adjustments

pursuant to the cash avai labi l i ty analysisl  however,  he indicated at the

hearing that.  he was unprepared to argue same. Although a period of thir ty (30)
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days was granted subsequent to the hearing for submission of evidence with

respect to this issue, no such documentat ion was forthcoming.

6. Pet i t ioner contended that the deduct ions claimed for contr ibut ions to

h is  persona l  pens ion  p lan  were  proper ly  a l lowab le  fo r  un incorpora ted  bus iness

tax purposesl however,  no evidence, documentary or otherwise, was introduced to

support  such content ion.

7. Al though i t .  appears from the record herein that pet i t ionerts claimed

al locat ions were compuLed on the basis of t ime spent within and without New

York, the exact method used by pet i t ioner is unclear since the record is void

o f  pe t i t ioner 's  ac tua l  a l loca t ion  computa t ions .

B. During 7976, pet i t ioners resided in a two bedroom apartment in Ramsey,

New Jersey. Subsequent ly,  in 7977, they moved to another two bedroom apartment

in Fort  lee, New Jersey. Al though pet i t ioners had three chi ldren, none l ived

with them during the years at issue. Pet i t ioner used the second bedroom in

each apar tment  as  an  o f f i ce .  The a l loca t ions  a t  i ssue here in  were  c la imed w i th

respec t  to  such o f f i ces  main ta ined a t  pe t i t ioners t  res idences .

9. During the years at issue, pet i t ioner cont inuously maintained a

business off ice in New York City.

10. The apartments pet i t ioners resided in during L976 and L977 were in

resident ial  bui ldings located in resident ial  neighborhoods. Pet i t ioner did not

maintain a separate business telephone l ist ing. No rental  expenses r^ 'ere

c la imed fo r  pe t i t ioner 's  home o f f i ces  and deprec ia t ion  deduct ions  were  no t

claimed with respect to furni ture or equipmenL contained in such off ices.

11 .  Pet i t ioner  had bus iness  s ta t ionary  l i s t ing  h is  New Jersey  addresses .

12. No documenlat ion was introduced which would evidence that pet i t ioner

used h is  home o f f i ce  on  a  regu la r  and sys temat ic  bas is .
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coNctusloNs 0F LAI,I

A. That an unincorporated business is carried on at any place either

within or without New York State where the unincorporated business entity has a

regular place of business. A regular place of business is any bona f ide

office, factory warehouse or other place which is systematically and regularly

used by the unincorporated business entity in carrying on its business [20

NYCRR 207.2(a)) .

B. That. petit ioner has fai led to sustain his burden of proof required

pursuant to section 689(e) of the Tax Law to show that his office maintained at

home was a bona fide business office which was systematically and regularly

used by the business entity. Accordingly, petitioner is deened to have not

carried on his business without New York State during the years at issue herein

and the disal lowances of petit ionerrs claimed al locations of business income to

sources withouL New York State are hereby sustained.

C. That Cbapter 46, Tit le U, of the Administrative Code of the City of

New York prov ides in  sect ionA46-4.0(b)(1)  that :

"ff  a taxpayer has no regular place of business outside
the city all of his net earnings from self-employment shall be
allocated to the city. I '

D. That petit ioner has fai led to sustain his burden of proof required

pursuant to section U46-39.0(e) of Chaptex 46, Tit le U to show that be had a

regular place of business outside New York City. Accordingly, the disal lowances

of petit ioner's claimed al locations of business income to sources without New

York City are hereby sustained.

E. That petit ioner has fai led to sustain his burden of proof required

pursuant to section 689(e) of the Tax Law and section V46-39.0(e) of Chapter

46, Title U, to show that the adjustments increasing his business incone as the
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result of a cash availabi l i ty analysis v/ere improper. Accordingly, such

adjustments are hereby sustained for New York State and New York City tax

purposes.

F. That pursuant to Internal Revenue Service Treasury Regulation 1.404(e)-1A,

the amounts of the contributions made to a retirement plan by an owner-employee

or other self-employed person are, to the extent deductible, treated as adjust-

ments to gross income in computing adjusted gross income. Accordingly, such

contributions are not deductible as a business expense for the purpose of

computing net profi t  from such business.

G. That the petit ion of Edward B. Hauck and Mary F. Hauck is denied and

the four (4) notices of deficiency dated December 24, 1980 are hereby sustained

together with such addit ional penalt ies and interest as may be lawful ly owing.

DATED: Albany, New York

JAN 2 4 1gg3
STATETAX CO}TMISSION


