
STATE OF NEI{I YORK

STATE TAX COMM]SS]ON

In the Matter of the Pet i t ion
o f

Car ro l l  C .  &  Jenn i fe r  L .  Has ton AT'F]DAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under ArLicIe 22 of the Tax Law for the Year
7 9 7 8 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by  cer t i f ied  mai l  upon Car ro l l  C .  &  Jenn i fe r  l .  Has ton ,  the  pe t i t ioner  in  the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Car ro l l  C .  &  Jenn i fe r  l .
Route 2, Box 7084
Conroe,  TX 77303

Haston

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
24 th  day  o f  January ,  1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IJAW
SECTION 174



Carro l l  C .  &  Jenn i fe r  L .
Route 2, Box 70BA
Conroe,  TX 77303

D e a r  M r .  &  M r s .  H a s t o n :

Please take not ice of the
herewith.

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Jantary 24, 1983

Haston

Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be comnenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec i : ; ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner : ' s  Representa t ive

Taxing Bur:eau'  s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CARROII C. HASTON AND JENNIFER t. HASTON

for Redeterninat ion of a Def ic iency or Refund
of Personal fncome Tax under Art ic le 22 of Lhe
Tax Law fo r  the  Year  1978.

DECISION

Pet i t ioners ,  Car ro l l  C .  Has ton  and Jenn i fe r  L .  Has ton ,  Route  2 ,  Box  708A,

Conroe, Texas 773A3, f i led a pet i t ion for redeterminat ion of a def ic iency or

refund of personal income taxes under Art ic le 22 of the Tax law for the year

1978 (F i le  No.  34272) .

0n March 20, 1982, pet i t ioners advised the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Commission, based on the ent ire record contained in fhe

f i le.  After due considerat ion of said record, the Commission renders the

fo l low ing  dec is ion .

ISSUES

I .  Whether pet i t ioners may use the actual cost basis rather than the

adjusted basis in determining the gain real ized on the sale of their  personal

residence in New York.

I I .  Whether i t  is unconst i tut ional for the Audit  Divis ion to use the

adjust.ed basis for the personal residence that was sold in New York.

I I I .  Whether a sett lement offer was made by pet i t ioners and accepted by

the State of New York, and i f  so, whether i t  can be repudiated at the staters

p l e a s u r e .
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FINDINGS OF FACT

1.  Pet i t ioners ,  Car ro I I  C .  Has ton  and Jenn i fe r  l .  Has ton ,  t ime ly  f i led  a

New York State Income Tax Resident Return and a New York State Income Tax

Nonresident Return for 1978 on which they stated their  per iod of residency

was from January 1, 1978 to August 24, 1978. Attached to said returns l ras a

Nonresident Earnings Tax Return for The City of New York for 1978, a Schedule

for Change of Residence Status, a schedule of combined returns, New York State

Maximum Tax on Personal Service fncome form, and two Federal  schedules D,

Cap i ta l  Ga ins  and losses .  One Schedu le  D showed a  cap i ta l  ga in  o f  $25,000.00

whi le  the  o ther  schedu le  D showed a  cap i ta l  ga in  o f  $31,414.00 .  The $6r4L4.00

was the di f ference between the actual cost basis and the adjusted cost basis of

the residence purchased in New York State.

2. Pr ior to pet i t ioners becoming residents of New York, they had owned

homes in North Carol ina and Texas. The cost basis of their  New York residence

was adjusted to show the pr ior gains deferred for those homes. Therefore, the

ad jus ted  cos t  bas is  r4 ras  $69,586.00 .  Pet i t ioners  had purchased the  persona l

res idence in  New York  on  August  16 ,  7976 fo r  $76,000.00 .  f t  was  so ld  a f te r

pe t i t ioners  had become res idents  o f  lou is iana fo r  $101,000.00 .  Pet i t ioners

purchased a  home in  Lou is iana fo r  $67,500.00 .  For  federa l  tax  purposes  pe t i -

t ioner reported a gain of $31 r4I4.00 and for New York tax purposes they reported

a  ga in  o f  $25 ,000 .00 .

3.  0n March 21,  1980,  the Audi t  Div is ion issued a Statement  of  Audi t

Changes which reflected the fol lowing adjustments:
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SaIe  or  exchange o f  cap i ta l  asse ts  cor rec ted  fo r  Federa l
correct ion shown on taxpayers'  Federal  Form 4084.

Gain on the sale or exchange of New York property in your
nonresident per iod must be the same as your Federal  gain.

Net long term capital  gains are taxed by New York at 60
percent rather than 50 percent.  Accordingly,  20 percent
of the capital  gains deduct ion should be added to income.

Your New York State maximum tax on personal service income
has been properly computed as shown below.

The port ion of long term capital  gains not subject to New
York personal income tax is an i tem of tax preference and
subject to New York minimum income tax.

Based on the adjustments stated above, the Audit  Divis ion imposed

add i t iona l  New York  S ta te  persona l  income tax  o f  $L1946.04 ,  p lus  the  ba lance

due of $115.09 for New York City nonresidence earnings tax, as computed by

pet i t ioners ,  fo r  to ta l  taxes  due o f  $21061.13 .  Accord ing ly ,  i t  i ssued on

August B, 1980, a fol low up not ice to the Statement of Audit  Changes against

pe t i t ioners  fo r  tax  year  1978 in  the  amount  o f  $21061.13  p lus  in te res t  in  the

a m o u n t  o f  $ 2 3 0 . 2 0  f o x  a  t o t a l  d u e  o f  $ 2 , 2 9 1 . 3 3 .

4 .  0n  October  L6 ,1980,  the  Aud i t  D iv is ion  cance l led  the  New York  S ta te

minimurn income tax of $70.43 included in the fol low up not ice issued on August 8,

1980 and the Statement of Audit .  Changes.

5 .  On December  17 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against peLit ioners for 1978. The Notice showed a tax def ic iency due of

$ 1 1 5 . 0 9 ,  p l u s  i n t e r e s t  o f  $ 1 6 . 1 7 ,  f o r  a  t o t a l  d u e  o f  $ 1 3 1 . 2 6 .  T h e  $ 1 1 5 . 0 9

represented the balance due of the New York City nonresident earnings tax as

computed by petitioners and as shown on the Statement of Audit Changes issued

March 21 ,  1980.  Th is  Not ice  was issued as  a  resu l t  o f  Mr .  Has ton 's  le t te r  o f

December 5, 1980 which stated: " I f  any tax is owed other than what I  have paid

excluding this tax on capital  gains, I  wi l l  immediately pay such amount."
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0n December 24, 1980, pet i t ioners paid the Not ice of Def ic iency issued

on December 17, 1980 by check. 0n the face of the check pet i t ioners wrote

"FuI l  Paynent -  7978 NYS income taxes of Jennifer and Carrol l  Haston".  The

Aud i t  D iv is ion  depos i ted  sa id  check .

6 .  0n  Apr i l  8 ,  1981,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners  fo r  1978 in  the  amount  o f  $1 ,875.61  p lus  in te res t  o f  $311.94  fo r  a

to ta l  due o f  $2 ,187.55 .  Th is  Not ice  represented  the  New York  S ta te  persona l

income tax port ion of the Statement of Audit  Changes issued March 21, 1980

excluding the minimum income tax port ion.

7. Pet i t ioners argued that i t  is unconst i tut ional for the Audit  Divis ion

to attempt to tax income earned outside of New York pr ior to the taxpayers

becoming residents of New York and that the $6r4I4.00 represented monies earned

prior to becoming a resident of New York from the sale of previously owned

homes in North Carol ina and Texas.

B. Pet i t ioners further argued that r fa val id accord and sat isfact ion may

result  f rom an offer of  paymenL of money upon an unl iquidated demand condi-

t ioned upon i ts being received in ful l  sat isfact ion of the indebtedness and the

acceptance thereo f . . . "  1  Am.  Jur .  2d ,  E  14 ,  Accord  and Sat is fac t ion .  Sec t ion

18, 1 Am. Jur.  2d, Accord and Sat isfact ion, further states that i l thus, acceptance

and use o f  a  check  purpor t ing  to  be  ' in  fu l l ' ,  o r  employ ing  words  o f  s im i la r

import ,  or accompanied by a let ter to that ef fect,  amounts to an accord and

sat isfact ion of the larger claim of the creditor i f  the claim is unl iquidated

o r  d i s p o s e d .  "

Pet i t ioners  s ta te  tha t  c lear ly  our  o f fe r  to  se t t le ,  rece ip t  o f  a  Not ice  o f

Def ic iency for a lesser amount than or iginal ly al ledged, and the paying with a

check reci t ing "Ful l  Payment -  7978 NYS income taxes for Jennifer and Carrol l
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Haston ' r  cons t i tu tes  as  c lear  a  case o f  accord  and sa t is fac t ion  tha t  can  be

found; that New York accepts the law pr inciple that the use of a remit tance by

check purport ing to be in ful l ,  or employing the words of s imi lar import ,

amounts to an accord and sat isfact ion of the larger claim; that a recent New

York case makes i t  very clear what the law of New York is,  and the acceptance

of a check marked payment in ful l  const i tutes an accord and sat isfact ion

(B lo t tner ,  Der r ico ,  l {e iss  and Hof fman v .  F ie r r  420 NYS 2d 999,  1001) ;  tha t  the

Audit  Divis ion cannot accept a taxpayers'  check in sett lement and st i l l  demand

more  as  i t  i s  a t tempt ing  to  do .

CONCIUSIONS OF tAW

A.  That  the  ad jus ted  cos t  bas is  o f  $69,586.00  wh ich  represents  the

adjusted basis of the New York residence for federal  tax purposes is the amount

required to be used in determining the long term capital  gain for New York

State purposes (see sect ion 632(a) ( t)  of  the Tax Law). That New York State Tax

Law does not provide for a di f ference in the adjusted cost basis other than

that shown on the Federal  return. Therefore, the Audit  Divis ion properly

determined the long term capital  gain on the sale of the residence.

B. That the const i tut ional i ty of  the laws of the State of New York is

presumed at the administrat ive level of  the New York State Tax Commission.

There is no jur isdict ion at the administrat ive level to declare such laws

unconst. i tut ional.  Therefore, i t  must be presumed that the Tax Law is const i tu-

t ional to the extent that i t  relates to the impositon of income tax l iabi l i ty

on  the  pe t i t ioners .

C. That payment of $131.26, the amount stated in the Not ice of Def ic iency

dated  December  17 ,  1980 does  no t  cons t i tu te  an  accord  and sa t is fac t ion  o f  the

I iab i l i t y  asser ted  in  the  Not ice  o f  Def ic iency  da ted  Apr i l  8 ,  1981 in  the



a m o u n t  o f  $ 2 , 1 8 7 . 5 5 .

st i l l  owing together

o f  Car ro l l  C .  Has ton

DATED: Albany, New

JAN 2 4 1983

That the Not ice

with such lawful

and Jennifer l .

York
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o f  Def ic iency  issued on  Apr i l  8 ,  1981 is

interest due thereon. That the pet i t ion

Haston  is  in  a I I  respec ts  den ied .

STATE TAX COMMISSION


