
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sherwood Harris
and Lorna Harr is

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art,icle 22 of the Tax law for the :
Years  1976 & 1977.

ATTIDAVIT OT MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that.  on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Sherwood Harr is,  and lorna Harr is the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Sherwood llarris
and Lorna Harr is
01d Post Road
Bedford, NY 10506

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTTIORIZED 10 ADUI
OATHS PTJRSUA$T TO
SSCTION 174

STER
TAX L'AIY



STATE OF NEW YORK

STATE TAX COUMISSION

the Matter of the
o f

Sherwood Harr is
and Lorna Harr is

t . i t ion

ATFIDAVIT OF MAII,ING

for Redetermination of a Deficiency or a Revision
of a DeLermination or a Refund of Personal fncome
Tax under Article 22 of the Tax law for the
Years  1976  &  7977 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Morris R. Sherman the represenLative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Morr is R. Sherman
150 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

OATHS PTJRSUAIIT TO TAT L.AS
SECTION 174

)



STATE OF NEW YORK
STATE TAX COMMISSION

ALEANY, NEW YORK 12227

I'Iay 6, 1983

Sherwood Harr is
and Lorna Harr is
01d Post Road
Bedford, NY 10506

D e a r  M r .  &  M r s .  H a r r i s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is R. Sherman
150 Broadway
New York, NY 10038
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SHERIIIOOD HARRIS AND TORNA HARRIS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Years 7976 and L977

DECISION

Pet i t ioners ,  Sherwood Har r is  and lo rna  Har r is ,  O ld  Pos t  Road,  Bedford ,  New

York 10506 f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 7976 and

7 9 7 7  ( F i l e  N o .  3 2 8 0 8 ) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer

at.  the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju Iy  14 ,  7982 a t  10 :45  A.M.  Pet i t ioner  Sherwood Har r is  appeared

wi th  Mor r is  R.  Sherman,  Esq.  The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,

E s q .  ( I r w i n  l e v y ,  E s q . . ,  o f  c o u n s e l ) .

ISSIJE

Whether pet i t ioner Sherwood Harr is is properly

expense deduct ion in each of the years 1976 and, 7977

FINDINGS OF FACT

enti t led to an educat ional

1. Sherwood Harr is and lorna Harr is t imely f i led a combined New York

State Income Tax Resident Return for each of the years 1976 and 1977 whereon

misce l laneous deduct ions  were  c la imed in  the  amounts  o f  $11029.00  and $21354.00

respec t ive ly .

2. On January 3, 1980 pet. iLioners f i led amended returns whereon their

c la imed misce l laneous deduct ions  were  inc reased to  $4 ,327.00  (7976)  and $8  1961.00
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(1977) .  The add i t . ionar  amounts  c ra imed o f  93 ,298.00  (1976)  and 96 ,607.00

(7977) represented previously unclaimed educat ional expenses incurred by

Sherwood Har r is  (here ina f te r  pe t i t . ioner )  fo r  f l i gh t  ins t ruc t ion  courses .

Pursuant  to  such amended re tu rns ,  re funds  o f  $356.66  and $892.23  were  c la imed

for 7976 and 7977 respect ively.

3. 0n September 72, 1980, Lhe Audit  Divis ion issued a not ice to pet i t ioners

wherein they were advised that their  refund claims were disal lowed in ful l  on the

bas is  tha t  r rEducat ion  expense fo r  f t igh t  and ground ins t ruc t ion . . .qua l i f y  the

taxpayer  fo r  a  new t rade or  bus iness . "  On November  24 ,  1980,  a  fo rmal  Not ice  o f

Disal lowance was issued whereon i t  was stated Lhat "Educat ion expenses claimed

were not used to maintain or improve your ski l ls in your pr imary trade as an

editor with Readers Digest.  Therefore your claims for 7977 and 7976 overpayments

are  d isa l lowed in  fu l l . "

4.  Pet i t ioner contended that the expenses incurred for the courses taken

during the years at issue are properly deduct ible as educat ion expenses since

the courses were taken to improve his ski l ls as a f l ighL instructor.

5. During the years at issue pet i t ioner was employed as an editor on a

ful l - t ime basis by Readers Digest.  His compensat ion received from said employer

fo t  7976 and 1977 was $32,547.15  and $38,081.12  respec t ive ly .  Add i t iona l l y ,  he

rece ived wages as  a  f l igh t  ins t ruc to r  dur ing  sa id  years  as  fo l lows:

Employer
Stormvi l le Fl ight School

Stormvi l le Fl ight School
Connect icu t  A i r  Serv ice .  Inc .

Total  1977 Fl ight Instruct ion fncome

6.  Pet i t ioner 's  f l i gh t  ins t ruc t ion  compensat ion

ra te ,  rang ing  f rom $7.50  to  $9 .50  per  hour  dur ing  the

f l ight instruct ion services were rendered on Saturdavs

Year
Tyi6

r977
r977

Income
$%-515

333 .  10
507  . 33

was based on an hourly

years  a t  i ssue.  H is

,  commencing after
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Ju Iy  14 ,  1976.  0n  such da te  pe t i t ioner  rece ived a  cer t i f i ca te  fo r  comple t ion

of  a  course  en t i t led  "Cer t i f ied  F l igh t  Ins t ruc to r  -  A i rp lane" .  Pr io r  to

rece ip t  o f  sa id  cer t i f i ca te ,  pe t i t ioner  was no t  lega l l y  qua l i f ied  to  g ive

f l ight instruct ion. Educat ion expenses claimed which r^rere incurred during the

per iod  January  1 ,  1976 th rough Ju ly  14 ,  7976,  re la t ing  to  pe t i t ioner 's  qua l i f i ca -

t i o n  a s  a  f i g h t  i n s t r u c t o r ,  w e r e  $ 2 , 0 6 1 . 0 1 .

7. Other courses taken by pet i t ioner to which the educat ion expenses at

i ssue re la te  were  as  fo l lows:

1976 - Cert i f ied FI ight Instructor -  Instrument
1977 - Cert i f ied Fl ighf fnstructor -  Mult i -engine
7977 -  Course  fo r  qua l i f i ca t ion  as  an  a i rp lane

t ranspor t  p i lo t

A breakdown of expenses attr ibutable to each of the courses taken in 1977 was

not provided by pet i t ioner.

B. Pet i t ioner became a Naval aviator in 1956 and served on act ive duty

unt i l  7957. Subsequent ly,  in 1958 he joined the Naval Reserve from which he

departed in 7969. Toward the end of his reserve career he was assigned as a

f l ight instructor.  Subsequent to pet. i t . ionerrs departure from the Naval Reserve

he rendered no services as a f l ight instructor unt i l  the years at issue herein.

9 .  Pr io r  to  tak ing  the  courses  a t  i ssue pe t i t ioner  had proper  l i censes  fo r

pleasure f ly ing and some types of f ly ing for hire.

10. Pet i t ionerts income from f l ight instruct ion was quite low during the

years at issue since he was not engaged in such act iv i ty unt i l  the lat ter part

of 1976, and i t  7977 he had undergone major surgery which l imited his act iv i t ies

dur ing  1977 and 7978.

11 .  Pet i t ioner 's  income der ived  f rom f l igh t  ins t ruc t ion  dur ing  years

subsequent  to  those a t  i ssue here in  was as  fo l lows:
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Year
1e1E
1,979
1980
198  1

Income
g ZEZ.oo

1 ,666 .00
1 ,440 .30
r , 948 .75

72.  Subs tan t ia t ion  o f  pe t i t ioner 's  c la imed expenses  is  no t  a t  i ssue

herein. The only issue is with respect to whether by nature, such expenses

const i tuted bona f ide deduct. ible educat ion expenses.

13. Pet i t ioner appl ied for 1976 and 1977 Federal  income tax refunds on a

bas is  ident ica l  to  tha t  a t  i ssue here in .  As  the  resu l t  o f  such app l ica t ion ,

pet i t ionerrs claimed refunds were granted by the fnternal Revenue Service.

CONCI,USIONS OF I,Ah/

A.  That  Treasury  Regu la t ion  S1.162-5(a)  p rov ides  in  per t inent  par t  tha t :

Expenditures made by an individuar for educat ion.. .which are not
expend i tu res  o f  a  type  descr ibed in  paragraph (b )  (2 )  o r  (3 )  o f  th is
sec t ion  are  deduct ib le  as  ord inary  and necessary  bus iness  expenses . . . i f
the educat ion --

(1) Maintains or improves ski l ls required by the individuar in his
employment or other trade or business, or

(2) Meets the express requirements of the individua|s emproyer,  or
the requirements of appl icable law or regulat ions, imposed as a
condit ion to the retent ion by the individuar of an establ ished
employment relat ionship, staLus, or rate of compensaLion.

B.  That  Treasury  Regu la t ion  S1.162-5(b)  p rov ides  in  per t inent  par t  tha t :

(1) Educat ional expenditures described in subparagraphs (2) and (3)
of this paragraph are personal expenditures or const i tute an inseparable
aggregate of personal and capital  expenditures and, therefore, are
not deduct ibre as ordinary and necessary business expenses even
though the educat ion may maintain or improve ski l rs required by the
individual in his emproynent or other trade or business or may meet
the express requirements of the individualrs employer or of  appl icable
law or  regu la t ions .

(2) Minimum educat ional requirements. ( i )  The f i rst  category of
nondeduct ible educat ional expenses within the scope of subparagraph
(1) of this paragraph are expenditures made by an individual for
educat ion which is required of him in order to meet the minimum
educat ional requirements for qual i f icat ion in his employment or other
t rade or  bus iness .
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(3 )  Qua l i f i ca t ion  fo r  new t rade or  bus iness .  ( i )  The second ca tegory
of nondeduct ible educat ional expenses within the scope of subparagraph
(1) of this paragraph are expenditures made by an individual for
educat ion which is part  of  a program of study being pursued by him
which wi l l  lead to qual i fy ing him in a new trade or business. In the
case of an employee, a change of dut ies does not const i tute a new
trade or business i f  the new duLies involve the same general  type of
work as is involved in the individuat 's present employment.

C.  That  the  expenses  o f  $2 ,061.01  incur red  re laL ive  to  the  course

"CerLif ied FI ight fnstructor -  Airplane" taken by pet i t ioner in 7976, vrere for

educat ion which was required of him in order to meet the minimum educat ional

requirement for qual i f icat ion as a f l ight.  instructor.  As such, said expenses

are nondeduct ible within the meaning and intenl of  Treasury Regulat ion

s1 .  162-s  (b )  (2 )  .

D. That the balance of pet i t ioner 's educat ion expenses incurred during

I976,  wh ich  were  w i th  respec t  to  a  course  taken en t . i t led  "Cer t i f ied  F l igh t

Instructor -  Instrumentstr ,  are properly deduct ible educat ion expenses pursuant

t o  T r e a s u r y  R e g u l a t . i o n  g 1  . I 6 2 - 5 ( a )  ( 1 ) .

E. That the expenses incurred by pet i t ioner duri-ng 7977 with respect to a

course Laken for qual i f icat ion as an air l ine transport  pi lot  are nondeduct ible

educaLion expenses within the meaning and intent of  Treasury Regulat ion

s1 .  162-s  (b )  (3 )  .

F. That al though the expenses incurred by pet i t ioner during 1977 with

respect to a course Laken ent i t led ' rCert i f ied Fl ight Instructor -  Mult i -enginet '

may be deduct ible educat ion expenses, no deduct ion is al lowed since pet i t ioner

fai led to show the extent such total  expenses claimed in 1977 were appl icable

to  th is  course .

G. That the pet i t ion of Sherwood Harr is and lorna Harr is is granted to

the extent provided in Conclusion of Law t 'D",  supra, and except as so granted,

sa id  pe t i t . ion  is ,  in  a l l  o ther  respec ts ,  den ied
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H. That the Audit  Divis ion is hereby authorized to grant a refund to

pet i t ioners in an amount to be computed based on the al lowance of a port ion of

the i r  c la imed expenses  as  prov ided in  Conc lus ion  o f  Law "Dt t ,  supra .

DATED: Albany, New York STATE TAX COMMISSION

MAY O 6 1983

b,"',N

PRESIDENT


