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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

Franc is  D.  &  Beat r i ce  M.  Har r ing ton

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 8th day of JuIy,  1983, she served the within not ice of Decision by
cer t i f ied  mai l  upon Franc is  D.  &  Beat r i ce  M.  Har r ing ton ,  the  pe t i t ioners  in  the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Franc is  D.  &  Beat r i ce  M.  Har r ing ton
c /o  69  Fawn Hi I l  Rd.
Upper Saddle River,  NJ 07458

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
Bth  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADMINISTER
OATIIS PURSUANT T0 TAX IJAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

Ju ly  8 ,  1983

Franc is  D.  &  Beat r i ce  M.  Har r ing ton
c /o  69  Fawn Hi l l  Rd.
Upper Saddle River,  NJ 07458

Dear  Mr .  &  Mrs .  Har r ing ton :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the StaLe of New York, Albany County, within 4 months from the
dat .e  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Building ll9 State Campus
Albany, New York 72227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF MI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANCIS D. HARRINGTON AND BEATRICE M. HARRINGTON

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under ArticLe 22
of  the  Tax  Law fo r  the  Year  1975.

DECISION

Peti t ioners, Francis D. Harr ington and Beatr ice M. Harr ington, 40-69 Fawn

Hi l l  Road,  Upper  Sadd le  R iver ,  New Jersey  07458,  f i led  a  pe t i t ion  fo r  redetermin-

at ion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the Tax law for the year 1975 (Fi le No. 25416).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Jury  8 ,  1981 a t  10 :45  A.M.  Pet i t ioner  Franc is  D.  Har r ing ton

appeared pro  se .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  vecch io ,  Esq.

( A l e x a n d e r  W e i s s ,  E s q . . ,  o f  c o u n s e l ) .

ISSIIE

Whether pet i t ioners were domic i led in ,  and res idents of  the State of  New

York  du r i ng  the  en t i r e  t axab le  yea r  1975 .

FINDINGS OF FACT

1 .  Pe t i t i one rs  F ranc i s  D .  Ha r r i ng ton  and  Bea t r i ce  M .  Ha r r i ng ton  t ime ly

f i led a jo int  New York State Income Tax Resident  Return for  Lhe year  7975.

2 .  On  Feb rua rY  2 ,  1979  the  Aud i t  D i v i s i on  i ssued  a  S ta temen t  o f  Aud i t

Changes to pet i t ioners wherein an adjustment  vras made to conform wi th federal
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audit  changes. Addit ional ly,  an adjustment was made reducing pet i t ionersr

claimed i temized deduct ions by the amount of stat.e and local income taxes

c la imed on the i r  federa l  re tu rn .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was

issued aga ins t  pe t i t ioners  on  February  23 ,  1979 asser t ing  add i t iona l  persona l

i n c o m e  L a x  o f  $ 6 9 3 . 2 7 ,  p l u s  i n t e r e s t  o f  $ 1 6 8 . 4 0 ,  f o r  a  t o t a l  d u e  o f  $ 8 6 1 . 6 7 .

3. Pet i t ioners f i led as New York Stat.e residents for the ent ire year.

However,  they maintained that they f i led their  return erroneously.  They

claimed that they should have properly f i led as residents only for the period

March 13 through December 31, 1975, thereby rendering the net capital  gain

real ized from the sale of their  New Jersey house on March 11, 1975 as nontaxable

fo r  New York  s ta te  tax  purposes .  sa id  ga in ,  in  the  amount  o f  $51903.00 ,  was

one of the adjustments incorporated into the total  federal  audit  change

adjustment.  Accordingly,  the sole object ive of the hearing held herein was to

determine the date on which pet i t ioners became domici l iar ies and residents of

New York  S ta te .

4- Pet i t ioners concede al l  adjustments with the except ion of the capital

gain adjustment relat ive to the sale of their  New Jersey home.

5 .  For  severa l  years  p r io r  to  1975 pe t i t ioners  had been domic i l ia r ies  and

residents of the State of New Jersey. During the later part  of  L974 Erancis D.

Harr ington (hereinafter pet i t ioner) had undergone surgery for a bleeding ulcer.

He was advised by his physician that he should terminaLe his employment with

St .  Luke 's  Hosp i ta l  in  New York  C i ty ,  where  he  served as  V ice  Pres ident  fo r

Administ .rat ion, in favor of employnent which would offer s igni f icant ly less job

p r e s s u r e s .
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6. fn or about October 1974 peLit ioner accepted emplo5rment as Administrator

of Placid Memorial  Hospital  in Lake Placid, New York. The terms of such

employment cal led for a probat ionary period of s ix months, dur ing which he

could have been terminated at any t ime.

7. During pet i t ioner 's probat ionary period he l ived at the Sky Top Motel

in lake Placid. Ini t iat ly he l ived in one room which he rented on a dai ly

basis,  but s ince he was unaccustomed to l iv ing in one room he subsequent ly

changed to a two room suite which he rented on a weekly basis.

8 .  Dur ing  pe t i t ioner 's  p robat ionary  per iod  he  spent  each weekend,  weather

permit t ing'  with his family in Harr ington Park, New Jersey, where he and his

wife joint ly owned a home.

9 .  A l though pe t i t ioner 's  p robat ionary  per iod  had ye t  to  be  comple ted ,  he

was advised by the board of directors of Placid Memorial  Hospital  in February

1975 that he could seek to purchase a house in the area at that t ime.

10. Pet i t ioner argued that he did not actual ly become a New York

domici l iary and resident unt i l  March 13, 7975, when he purchased a house in

the Lake Placid area and physical ly moved there with his family and household

p o s s e s s i o n s .

11 .  Pet i t ioner  Beat r i ce  M.  Har r ing ton  res ided in  the i r  Har r ing ton  Park ,

New Jersey home with their  three chi ldren unt i l  March 13, 1975, the date they

moved into the Lake Placid home.

72. Pet i t ioner 's two school age chi ldren attended school in Harr ington

Park unt i l  the day pr ior to their  move to Lake Placid.

13 .  Dur ing  pe t i t ioner 's  p robat ionary  per iod  he  cont inued h is  ac t i v i t ies  as

a member of the Harr ington Park Zoning Board and Board of Adjustment.
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74.  Pet i t ioner  cont inued to mainta in bank accounts in

his  probat ionary per iod.  He opened a checking account  in

to h is  arr iva l  in  October or  November,  1974.

15.  Pet i t ioner  cont inued h is  res idence and emplo5rment

New Jersey during

Lake Placid subsequent

in  Lake P1acid

throughout the balance of taxable year 1975.

76. Pet i t ioner maintained that even i f  he were deemed a New York resident

for the ent ire year 1975, only half  the gain derived from the sale of the New

Jersey home would be taxable for New York State purposes since the property was

joint ly owned and his wife was a New Jersey resident unt i l  March 13'  7975.

77. During the hearing the Audit  Divis ion took Lhe posit ion that.  both

pet i t ioner and his wife were New York State domici l iar ies and residents during

the  en t i re  taxab le  vear  1975.

CONCLUSIONS OF tAI,/

A.  Tha t  a  domic i l e ,  i n  gene ra l ,  i s  t he  p lace  wh ich

to be h is  permanent  home -  the p lace to which he in tends

may  be  absen t .  QA  NYCRR 102 .2 (d ) (1 ) )

an

to

individual intends

return whenever he

B. That a domici le once establ ished cont inues unt i l  the person in quest ion

moves to a new locat ion with the bona f ide intent ion of making his f ixed and

permanent  home there .  (20  NYCRR 102.2(d) (2 ) )

C. That the evidence adduced clear ly and convincingly establ ishes that

pet i t ioners herein were domici l iar ies and residents of the State of New Jersey

unt i l  March 13, L975, at which Lime they changed both domici le and residence to

the State of New York. Accordingly,  the gain derived from the sale of their

New Jersey home on March 11, 1975 was nontaxable for New York State tax purposes
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D. That  the pet i t ion of  Francis  D.  Harr ington and Beatr ice M. Harr ington

i s  g ran ted .

E. That the Audit  Divis ion is

Def ic iency  da ted  February  23 ,  IgTg

here in .

DATED: Albany, New York

JUL O B 1983

hereby directed to modify the Not ice of

to be consistent with the decision rendered

STATE TAX COMMISSION

ISSIONER


