
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion
o f

Phi l ip Gush
and Sandra Gush

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome &
UBT under Article 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 5  &  1 9 7 6 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the Bth day of JuIy,  1983, she served the within not ice of Decision by
certified mail upon Philip Gush and Sandra Gush the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Phi l ip Gush
and Sandra Gush
1132 lackawanna Ave.
E lmi ra ,  NY 14901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
Bth  day  o f  Ju Iy ,  1983.

INISTER
OATHS PURSUANI
SECIION 174

T0 IAJ( IrAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  8 ,  1983

Philip Gush
and Sandra Gush
1132 Lackawanna Ave.
Elmira, NY 14907

Dear  Mr . &  Mrs .  Gush:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building //9 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

PHILIP GUSH AND SANDM GUSH

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income and Unincorporated :
Business Taxes under Ar t ic les 22 and 23 of
t he  Tax  Law fo r  t he  Yea rs  1975  and  1976 .  :

DECISION

Peti t ioners, Phi l ip Gush and Sandra Gush, 1132 Lackawanna Avenue, ElmLra,

New York 1490I,  f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income and unineorporated business taxes under Articles 22

and. 23 of the Tax Law for the years 1975 and 1976 (Fi le No. 26106).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Cornmission, 164 Hawley Street,  Binghamton, New York,

on  September  13 ,  1982 a t  1 :15  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUES

I. tr{hether this matter \^ras resolved at a pre-hearing Tax Appeals Bureau

conference.

I I .  lJhether  pet i t ioners substant ia ted cer ta in loans dur ing the years at

issue which the Audit Division should have taken into consideration in performing

i ts  income reconstruct ion audi ts .

FINDINGS OF FACT

1.  Pet i t ioners,  Phi l ip  Gush and Sandra Gush,1 3oi r , t ly  f i led a Form IT-201,

I-  
On cer ta in documents in  the record,  here in,  Sandra Gush is  referred to

as Sandra Reese or  as Sandra Reese Gush.  She is  a pet i t ioner  in  th is  proceeding
for  the sole reason that  she is  the wi fe of  pet i t ioner  Phi l ip  Gush.
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New York State Income Tax Resident Return, for the 1975 taxable year on which

they  repor ted  New York  taxab le  income o f  $2 ,377.57 .  Pet i t ioner  Ph i l ip  Gush

also f i led an IT-202, New York State Unincorporated Business Tax Return, for

the 1975 taxable year on which he reported net income of $4,00I.29 from his

unincorporated l ieensed tavern, Gushrs Thirsty Bear and from the rental  of

2
proPerty.

2. Pet i- t ioners, Phi l ip Gush and Sandra Gush, joint ly f i led a Form IT.-20I/208,

New York State Income Tax Resident Return, for the 1976 taxable year on which

they reported New York taxable income of $10,782.73. Pet i t ioner Phi l ip Gush

also f i led an IT-202, New York State Unincorporated Busi-ness Tax Return, for

the 1976 taxable year on which he reported net income from his unincorporated

b u s i n e s s ,  G u s h r s  T h i r s t y  B e a r ,  o f  $ 7 ' 1 9 8 . 4 1 .

3. On March 21, 1978, the Audit  Divis ion lssued a Statenent of Audit

Changes against pet i t ioners al leging that they owed addit ional personal lncorne

t a x  o f  $ 3 , 6 3 5 . 5 9 ,  p l u s  i n t e r e s t  a n d  $ 1 , 4 3 2 . 3 3 ,  p l u s  i n t e r e s t ,  f o r  t h e  1 9 7 5  a n d

1976 taxable years, respect ively.  The Audit  Divis ion lncreased pet i t ionersr

income to r  1975 and L976 by  $33,444.00  and $13,590.00 ,  respec t ive ly .  The bas ls

for such increases was the reconstruct ion of pet i t ionerst income for each year

by a source and application of funds audit as follows:

r97 5

Source of  Funds:
Ne t  p ro f i t  Schedu le  C
Depreciat ion Schedule C
Rent Income Schedule E
Depreciat ion Schedule E
Received on Land Contract

t-  
The record

renta l  property  on
ls  unclear  why pet i t ioner  Phi l ip  Gush repor ted

his unincorporated buslness tax return.

$  3 ,457 .00
1 ,  o l 3 .  oo
1 ,545 .00

559 .00
1  ,  800 .  0o

r6m

income from
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Appl icat ion of Funds:
Increase in Assets -
Increase in Assets -
Cash Draw
New Car - By Check
Bank Payments - Principal
Nonbusiness Checks
Deposits to Savings - Cash
Increase in Checking Account

Excess of Appl icat ions over Sources

r976

Source of Funds:
Net Prof i t  Schedule C
Depreciat ion Schedule C
Rental Income - Schedule E
Depreciat ion -  Schedule E
Received on Land Contract

Appl icat ion of Funds:
Increase - Checking Account
Increase in Assets -  Schedule C
Increase in Assets - Schedule E
Cash Draw
Nonbus iness  Checks  -  Cyc le  2 ,000.00

S a v i n g s  2 , 0 0 0 . 0 0
S a v i n g s  2 , 0 0 0 . 0 0

Bank payments - Principal

Excess of  Appl icat ions over  Sources

Schedule
Schedule

$  1 ,582 .00
12 ,989 .00
8 ,  500 .  00
2 ,  100 .  00
I  , 538 .  00

12 ,868 .00
700 .  00

1 ,541 .00
ffio

c
E

$33,  444.  oo

$  7 ,  1 9 8 .  0 0
r , 228 .00
6 ,  960 .  00
1 ,  158 .00
I  , 800 .00

$18 ,344 .00

$  1 ,065 .00
5 ,312 .00

12 ,657 .00
5 ,200 .00
6 ,000 .  00

I  ,  700 .00
ffido'

$13 ,590 .00

4. On March 21, 1978, the Audit  Divls ion also issued a Statement of Audit

Changes against pet i t ioner Phi l ip Gush al leging addit ional unincorporated

bus iness  tax  due o f  $1 ,479.53  and $626.05  fo r  the  1975 and 1976 taxab le  years ,

respect ively.  His unincorporated business income tot L975 and. I976 was increased

by $33,444r00 and $13,590.00 ,  respec t ive ly ,  the  excess  amounts  o f  app l i ca t ions

over sources noted ln Finding of Fact "3"r -W.. Pet i t ioner Sandra Gush was

not involved in the unincorporated business.
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5.  On November  13 ,  1978,  the  Aud l t  D iv is ion  issued a  Not lce  o f  Def ic lency

against petitioners alleglng personal and unineorporated business income tax

def ic ienc ies  o f  $7 ,L73.50 ,  p lus  in te res t ,  fo r  the  1975 and 1976 taxab le  years

cornbined.

6. As the result  of  a pre-hearing Tax Appeals Bureau conference held on

August 28, 1980, a revised Staternent of Personal Income Tax Audit  Changes dated

November, 1980 was issued against pet i t loners. The Audit  Divls ion revised i ts

inc reases  o f  pe t i t ioner ts  income downrnrard  f ro rn  $33,444.00  to  $14r387.00  and

f rom $13,590.00  to  $6 ,590.00  fo r  the  1975 and I976 taxab le  years ,  respec t ive ly ,

and i t  al leged addit ional personal income tax due of $948.27 arrd $542.41 and

add i t iona l  un incorpora ted  bus iness  tax  due o f  $578.10  and $362.45  fo r  the  1975

and, L976 taxable years, respect ively,  which are considerably less than the tax

def ic iencies ini t ia l ly al leged to be due.

7. Pet i t ioners contended in their  reply to the Audit  Divi-s ionts ansl^rer

the fol lowing:

I tPet i t ioner submitted proof of loans in the amount of $9,000.00
for 1975 year,  as requested to do so, and promptly to the Binghamton
off ice'  to establ ish that the total  income adjustment for 1975 would
be addit ional-  $4,476.00. And that the addit ional lncome for 1976
would then be $2,200.00 as agreed at pre-conference (sic) in Binghamton. ' r

However,  such proof was not deemed adequate, and the Audit  Divis ion

revised i ts audit  of  pet i t ioners only to the extent noted in Finding of Fact

t t6 t t ,  
-Wg.

8.  Pet i t ioner  Phi l ip  Gush contended that  h is  brother  Mart in  A.  Gush

repa id  a  l oan  o f  $2 ,000 .00  to  h im  du r i ng  the  1975  taxab le  yea r .  I n  add i t i on ,

he  a l l eged  tha t  h i s  b ro the r ,  Cha r l es  Gush ,  l oaned  h iu r  $2 ,000 .00  du r i ng  the  1975

taxable year  and h is  Uncle Car l -  Gush loaned h in $5,000.00 dur ing the 1975

taxable year .  None of  these indlv iduals appeared at  the hear ing:  here i -n,  to

test i fy  under oath and be subject  to  cross-examLnat ion by the Audi t  Div is lon.
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Rather, petitioners introduced into evidence a statement of Martin Gush, not in

the form of an aff idavi t ,  al though signed before a notary publ ic,  that he "paid

to  Ph i l ip  P .  (s ic )  Gush in  1975 two thousand do l la rs  ($2 ,000.00)  o r  more  fo r

debts or personal loans incurred pr ior to that t ime." Pet i t ioners also entered

into evidence a staLement of Charles B. Gush dated September 8, 1980, not in

the form of an aff idavi t ,  al though signed before a notary publ ic,  that he "did

during 1975 loan approxinately ($2,000) two thousand dol lars to my brother

Phi l l ip (s ic) R. (sic) Gush. ' r  Pet i t ioners also subnit ted into evidence a

statement of car l  F. Gush dated september 3, 1980, not in the form of an

aff idavi t ,  al though signed before a notary publ ic,  tbat he ' rgave Phi l l ip (s ic)

Gush $51000 in May 1.975 to assist  him in his business deal ings. The agreement

was made at 5% interest.r '

In addit ion, pet. i t ioners introduced into evidence a promissory note

dated May 18, 1975 signed by pet i t ioner Phi l ip Gush in which he promised rt to

pay to the order of Carl  Gush f ive thousand dol lars at 5% annual."  Pet i t ioners

also submitted photocopies of various checks drawn on the checking account of

trGush's Thirsty Bear,  Phi l ip R. Gush" with the Finger Lakes Nat ional Bank.

Petitioner alleged that these checks were used to pay the loans described

above. Hor*ever, it appears that only two of the checks are made out to Carl

Gush; the rest are made out to pet i t ioner Phi l ip Gush.

9. Pet i t ioners remit ted paynent on or about January 5, 1981 of $210.08

and of $497.01 on the al leged def ic iencies for the 1975 and 1976 taxable years,

respectively. Although petitioners alleged that such paynents were in full

sat isfact ion of the def ic iencies for such years as agreed at the pre-hearing

conference, there is no evidence in the record that a complete resolution of

the controversy herein was reached at such conference and such paSments were

not in ful l  sat isfact ion of the def ic iencies herein.
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CONCLUSIONS OF LAW

A. That this matter was only part ial ly resolved at the pre-hearing Tax

Appeals Bureau conference. There is no evidence in the record that the conferee

proposed a cornplete resolut ion of the controversy pursuant to 20 NYCRR $60f.4.

B. That pursuant to Tax Law 5689(e) and $722, wt. |ch incorporates $689(e)

into Art ic le 23, the Unincorporated Business Tax Art ic le of the Tax Law, pet i-

t ioners have the burden of proving that the al leged tax def ic iencies, herein,

were improperl-y imposed by the Audit  Divis ion. Pet i t ioners did not shoulder

this burden. They did not maintain adequate records to substant iate the loans

described in Findings of Fact rrTrr andtr8tt ,  -1gprl .  Nor did any of the al leged

lenders appear and offer test imony at the hearing, herein. However,  the Not ice

of Def ic iency must be amended to conform to the revised Statement of Personal

Income Tax Audit Changes noted in Finding of Fact tt6ttr 
9g2g.. In addition, the

Audit  Divis ion is directed to credit  pet i t ioners with the payrnents noted in

Finding of Fact "9",  g! .E3.

C. That slnce pet i t ioner Sandra Gush was not engaged in the unincorporated

business, she is not l iable for that part  of  the def ic iency which pertains to

Unincorporated Business Tax.

D. That the petition of Philip Gush and Sandra Gush is granted to the

ex ten t  no ted  in  Conc lus ions  o f  LawrrBr r  and t tC t t ,  supra ;  and tha t ,  in  a l l  o ther

respec ts ,  i t  i s  den ied .

DATED: Albany, New York

JUL O B 1983
STATE TAX COMMISSION


