
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of
o f

Arthur & Inez

the Pet. i t ion

Gschwind AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 5  &  7 9 7 6 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Arthur & Inez Gschwind, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur & Inez Gschwind
1 Beech Rd.
f s 1 i p ,  N Y  1 1 7 5 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the united states Postal  Service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of January, 19B3.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IJAW
SECTION 174

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Joseph T. leo the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  v / rapper  addressed as  fo l lows:

Joseph T .  Leo
4 0  M a i n  S t . ,  P . 0 .  B o x  5 9
Sayv i l le ,  NY 11782

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
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the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
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rast known address of the representat ive of the pet i t ioner.

Sworn to before me this
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Arthur & Inez Gschwind
1 Beech Rd.
I s l i p ,  N Y  1 1 7 5 1

Dear  Mr .  &  Mrs .  Gschwind:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 7B of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone / /  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Joseph T .  Leo
4 0  M a i n  S t . ,  P . 0 .  B o x  6 9
Sayv i l le ,  NY 11782
Taxing Bureau' s RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHUR GSCHI.IIND and IMZ GSCHWIND

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law fo r  the  Years  1975 and 1976.

DECISION

Peti t ioners, Arthur Gschwind and Inez Gschwind, 1 Beech Road, Is l ip,  New

York  1L751,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  de f ic ienc ies  or  fo r  re fund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of  the  Tax  Law fo r  the  years  1975 and 1976 (F i le  Nos .  28569,  28570 and 28571) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  23 ,  1982 a t  2 :45  P.Y l .  Pe t i t ioners  appeared by  Joseph T .

leo, CPA. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Wil l iam Fox,

E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether f ie ld audit  adjustments attr ibut ing addit ional business

receipts to pet i t ioner Arthur Gschwind for 1975 and 1976 were proper.

I I .  Whether certain rental  income is subject to the unincorporated business

t a x .

I I I .  Llhether a gain derived from a condemnation award is taxable in i ts

ent irety for unincorporated business t .ax purposes.

IV. hlhether a port ion of such gain is taxable in 1975.

V. Whether pet i t ioners may elect to f i le separate returns for taxable

y e a r  1 9 7 5 .
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FINDINGS OF FACT

1. Pet i t ioners f i led a joint  New York State Income Tax Resident Return

for 1975. For taxable year 1976 they f i led separately on a combined return.

Pursuant to a schedule submitted therewith, pet i t ioners elected for non-recogni-

tion of a $31 rI02.00 gain derived from a condemnation in accordance with

sect ion 1033(a)(2)(A) of the Internal Revenue Code. Pet i t ioner Arthur Gschwind

f i led unincorporated business tax returns for 1975 and 7976 for his retai l

hardware business, Bay Shore Hardware, located aL 1715 Union Boulevard, Bayshore,

New York.

2. 0n September 17, L979 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein, pursuant to two schedules of audit  adjustments

attached thereto, the fol lowing adjustments were made which are conlested

here in  by  pe t i t ioners :

7975

(a) Addit ional receipts per analysis of cash avai labi l i ty
and total  l iv ing expenses. Adjustment appl ied for both
personal income tax and unincorporated business tax purposes.

$  1 0  , 0 2 9  .  0 0

(b) Rental  income reported for personal income tax purposes
held subject to unincorporated business tax on the basis
that such income was derived from an asset employed in the
unincorporated business .

$  2 , 9 4 8 . 0 0

r976

(a )  Add i t iona l  rece ip ts  (as  per  1975) .
$  1 0  , 9  1 4 .  0 0

(b) Rental  income held subject to unincorporated business
t a x  ( a s  p e r  1 9 7 5 ) .

$  1 , 3 0 6 . 0 0

(c) Gain derived from condemnation award. Since replacement
property was not purchased within the period provided under
sec t ion  f033(a) (2 ) (B)  o f  the  In te rna l  Revenue Code,  such
gain, as reported for purposes of non-recognit ion, was held
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subject to both personal income tax and unincorporated
business tax.

For  persona l  income tax  purposes  L  o f  $31r102.00  =

$ 1 5 , 5 5 1 . 0 0 .

For unincorporated business tax purposes at 100%
$ 3 1 ,  1 0 2 . 0 0 .

3 .  0n  December  31 ,7979,  the  Aud i t  D iv is ion  issued th ree  no t ices  o f

de f ic iency  aga ins t  pe t i t ioners  as  fo l lows:

(a) Arthur and Inez Gschwind - 1975 - Assert ing personal
income tax  o f  $1 ,144.98 ,  un incorpora ted  bus iness  tax  o f
$645.99 ,  p lus  pena l ty  and in te res t  o f  $669.55 ,  fo r  a  to ta l
d u e  o f  $ 2 , 4 6 0  . 5 2 .

(b) Arthur Gschwind - 1976 - Assert ing personal income tax
o f  $2 ,043.43 ,  un incorpora t .ed  bus iness  tax  o f  $2 ,472.66 ,  p lus
pena l ty  and in te res t  o f  $1 ,304.47 ,  fo r  a  to ta l  due o f
$ 5  , 8 2 0  . 5 6

(c) Inez Gschwind - 1976 - Assert ing personal income tax of
$818.25 ,  p lus  pena l ty  and in te res t  o f  $236.35 ,  fo r  a  to ta l
d u e  o f  $ 1 , 0 5 4 . 6 0 .

Said penalt ies were asserted pursuant Lo sect ion 685(b) of the Tax Law for

neg l igence.

4. 0n March 5, 7979, pet i t ionersr representat ive executed a Consent Fixing

Period of Limitat ion Upon Assessment of Personal Income and Unincorporated

Business Taxes. Said consent extended the period for assessment of 1975 taxes

t o  A p r i l  1 5 ,  1 9 8 0 .

5 .  The ad jus tment  fo r  add i t iona l  rece ip ts  o f  $101029.00  fo r  1975 was

comprised of unexplained funds of $4 ,529.00 determined from an analysis of funds

using the source and appl icat ion of funds method and $5,500.00 addit ional cash

l iv ing expenses determined through the use of a cost of  l iv ing analysis.  The

adjustment for addit ional receipts of $L0,914.00 for 1976 was comprised of

unexp la ined funds  o f  $5 ,2 I4 .00  and add i t iona l  cash l i v ing  expenses  o f  $5 ,700.00

as determined through use of the aforestated methods of income reconstruct ion.
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6. Petitioner Arthur Gschwind contended that the unexplai.ned funds determined

each year at issue consisted of repayments of loans by his son. No documentat ion

offered to support  said content ion.

7. Pet i t ioner objected to the adjustments for addit ional cash l iv ing

expenses as determined through use of a cost of  l iv ing analysis.  Al though he

contended that such method is inappropriate since the business used the accrual

method of account ing, he fai led to demonstrate how use of said rnethod results in

inconsistent,  unequitable or erroneous conclusions. Pet i t ioners f i led their

personal income tax returns on the cash basis.

8 .  The ren ta l  income o f  $2 ,948.00  and $1 ,306.00  fo r  1975 and 1976 respec t ive ly

was derived from apartments si tuated above pet i t ioner Arthur Gschwindts hardware

store located at 1715 Union Boulevard, Bayshore, New York. Pet i t ioners joint ly

owned the bui lding. Pet i t ioners contended that the rental  property was unrelated

to the hardware store and accordingly,  the rental  income should not be attr ibuted

to the unincorporated business.

9. The rental  property at issue was carr ied as an asset on the business

books of the hardware store.

10. Pet i t ioner conceded the taxabi l i ty of  the gain derived from the condemna-

t ion of the real property housing his unincorporated business, however,  he

contended that s ince such property was joint ly owned, and his wife was not a

party to the business, only half  the gain should be taxable for unincorporated

business tax purposes. Pet i t ioner appl ied the same reasoning in his claim that

at most,  hal f  the aforestated rental  income could be held appl icable to the

b u s i n e s s .

11. 0n August 26, 1975, petit ioners r{rere mailed a statement from the County

of Suffolk, Department of Land Management wherein a condemnation award offer was
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made of  $56r000.00.  Pet i t ioner 's  were advised pursuant  to  sa id s tatement  that

"should you reject this offer, you have the right to demand an advancement

payment  in  the above stated amount  (o f  $56,000.00)" .  In  7974,  t i t le  had

previously passed to the county. As the result of an appeal and subsequent

l i t igat ion,  an award of  $72,525.38 was paid to  pet i t ioners in  7976.  Said award

inc luded in terest  o f  $7,525.38.

72. Petit ioners argued that since they had a r ight to receive payment of

$56,000.00 in 7975, a port ion of the condemnation award gain should be taxable

in sa id year  as fo l lows:

Totals 1975 7976
Amount offered and set aside by county

Augus t ,  t 975  $56 ,000 .00  $56 ,000 .00

Addit ional amount secured by l i t igation
February, 1976 16 ,525 .  o0 $16 ,525 .00

To ta l  Ad jus ted  Condemna t ion  Award  $72 ,525 .00  $56 ,000 .00  $16 ,525 .00

less:  Amounts represent ing in terest  7 ,525.00

Amounts received from condemnation award

7 ,525 .  oo

a t t r i bu tab le  to  rea l  es ta te .  $65 ,000 .00  $56 ,000 .00  $  9 ,000 .00

Less: Reinvested in building reconstruc-
t ion
Lega l  fees  pa id
Bas is  o f  land  and bu i ld ing  los t
in condemnation

(24 ,402 .00 )  (24 ,4A2 .00 )
(  4 ,oo2.oo)  (  4 ,oo2.oo)

(  5 ,494 .00)  (  5 ,494 .00)

G a i n  o n  c o n d e m n a t i o n  n o t  r e i n v e s t e d  $ 3 1 , 1 0 2 . 0 0  $ 2 6 , 1 0 4 . 0 0  $  4 , 9 9 8 . 0 0

13. As a result  of  the adjustments made with respect to 1975, pet i t ioners

requested that their  1975 l iabi l i t ies be computed separately.  Their  return was

f i led joint ly since based on their  income, as reported, no benef i t  would have

been gained by f i l ing separately at that t ime.
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CONCIUS]ONS OF tAW

A. That pet i t ioner Arthur Gschwind has fai led to sustain his burden of

proof required pursuant to sect ions 689(e) and 722 of the Tax Law to show that

the f ie ld audit  adjustments attr ibut ing addit ional business receipts to him for

taxable years 1975 and 1976 were improper or erroneous. Accort l ingly,  said

adjustments are hereby sustained.

B. That sect ion 705(a) of the Tax Law provides in pert inent part  that:

Unincorporated business gross income of an unincorporated
business means the sum of the i tems of income and gain of
the business, of  whatever kind and in whatever form paid,
includible in gross income for the taxable year for federal
income tax purposes, including income and gain from any
property employed in the business.

C. That pet iLioner Arthur Gschwind has fai led to sustain his burden of

proof required pursuant to sect ions 689(e) and 722 of the Tax law to show that

the joint ly owned bui lding which housed his unincorporated business and the

rental  apartments was not employed in his business. Accordingly,  the rental

income and condemnation award gain at issue are ful ly includible in his unincor-

porated business gross income. Matter of  Charles Schmidt,  State Tax Comnission

dec is ion ,  August  4 ,  7982.

D. That since as of August 26, 1975, pet i t ioners had the r ight to demand

and receive $56,000.00 of the condemnation award, the gain real ized from said

port ion is deemed taxable in 1975 even Lhough actual payment was not received

u n t i l  1 9 7 6 .  ( w . Q .  B o y c e ,  ( C r .  C I s ) ,  6 9 - 7  U S T C  9 1 2 4 ,  4 0 5  F . 2 d  5 2 6 . )  A c c o r d i n g l y ,

the gain real ized from said condemnation award is to be apport : ioned between

1975 and 1976 as  per  F ind ing  o f  Fac t  r r12 i l  supra .

E. That pet i t ioners are granted a change of elect ion from a joint  return

to separate returns for 1975. Accordingly,  the def ic iency determined for said

year  i s  to  be  computed separa te ly  fo r  each spouse.  (20  NYCRR 154.4(c ) ) .
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F. That the pet i t ion of Arthur Gschwind and Inez Gschwind is granted to

the extent provided in Conclusions of law "D" and t tE" supra, and except as so

granted  sa id  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .

G. That the Audit  Divis ion is hereby directed to modify the not ices of

def ic iency issued December 31, 1979 to be consistent with the decision rendered

here in .

DATBD: Albany, New York

JAN 2 4 1983
NCTlNG

STATE


