
5TATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 3,  1983

John Greco
1204 West Broadway
Hewlett ,  NY 11557

D e a r  M r .  G r e c o :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 rnonths from
the date of this not ice.

fnquir ies concerning the cornputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Robert Goldstein
470 Park  Ave.  S .
New York, NY 10016
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMHISSION

In the Matter of the pet. i t . ion

o f

JOIIN GRECO

for  Redeterminat ion of  Def ic ienc ies or  for
Refund of Personal Income and Unincorporated
Business Tax under Art icles 22 and 23 of the
Tax law for the Years 1973, 1974 and lg7l.

DECISION

Pet i t ioner  John Greco,  L240 West  Broadway,  Hewlet t ,  New York 11557,  f i led

a pet i t ion for  redetern inat ion of  def ic ienc ies or  for  re fund of  personal  income

and unincorporated business taxes under Art. icles 22 and, 23 of the Tax Law for

the year 1973, 1974 and, L975 (Fi le No. 23256).

A smal l  c la ins hear ing was held before Samuel  Levy,  Hear ing of f icer ,  a t

the off ices of the State Tax Commission, Two lv-orld Trade Center, New york, New

York,  on June 16,  1981 at  9 :15 A.M.  Pet i t ioner  John Greco appeared wi th  Rober t

Goldste in,  Esq.  The Audi t  Div is ion appeared by Ralph J .  Vecchio,  Esq.  (Thomas

Sacca ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether  the  Not . i ce  o f  Smal l  C la ims Hear ing ,  i ssued under  da te  o f

May 11 ,  1981,  i s  de fec t ive  so  as  to  render  any  fu r ther  p roceed ings  nu l l  and

v o i d .

I I .  Whether  the unincorporated busiaess tax is  barred by the s tatute of

l imi t .a t . ions.

. FINDINGS OF FACT

1.  Pet ' i t ioner  John Greco and PaLr ic ia  Greco,  h is  wi fe  f i led a New york

St.ate income t.ax resident return for 1973 on which they computed their tax

separa te l y .  Eo r  1974  and  1975 ,  pe t i t . i one r  John  Greco  f i l ed ,  as  s ing le ,  a  New
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York State resident return. Petit , ioner John Greco did not f i le unincorporated

business tax returns for  1973,  1974 and tg71.

2. 0n January 25, 7978, t,he Audit Divisioa issued a StaLement of Audit

Changes to  pet i t ioner  where in i t  ad just .ed a casual ty  loss c la imed on pet i t ioner 's

personal iacome tax retura for f973; and, further, held that Lhe income derived

from his  act iv i t ies is  subject  to  unincorporated busiaess tax for  1973,  lg74

and 1975.  Accord ingly ,  under  date of  March 24,  Lg78,  i t  issued a Not ice of

Deficiency against t ire petit . ioaer ior L973 assert iog uniocorporated business

tax of  $430.93 '  less credi t  for  re fund on personal  income t ,ax of  $200.35,  p lus

penal ty  and in terest  o f  $99.08 for  a  to ta l  o f  $329.66.  Uader  sane date,  a

separate Notice of Deficiency was issued against petit ioner for 1,974 aod, 1975

asser t ing unincorporated business tax of  $1,243.39 p lus penal ty  and in terest .  o f

$373  .  6 i  f . o r  a  to r .a l  o f  g  1  ,617  .  00  .

3. At the hearing, petit ioner contended that the Notice of Small Claims

Hear ing was defect ive in  that  i t  fa i led to  couply  wi th  sect ion 601.8(c) (4) ,

subsect ions (B)  (C)  and (D)  of  the State Tax Comniss ion Rules of  pract ice and

Procedure and, therefore, atry deficiency rendered t.hereon is null  and void.

4. Petit ioner further argued that, assuning t.he Notice of Small Claims

Hear ing was proper  in  form,  the three year  s tatute of  l imiLat ioa had a l readv

run pr ior  to  the issuance of  the not ices of  def ic iency.

5.  The hear ing here in was l imi ted in  scope oaly  to  the jur isd ic t ional

issues ra ised by the peLi t ioner .  However ,  i f  re l ie f  is  not  granted pet . i t ioner

on the jur isd ic t ional  issue,  a  second hear ing wi l l  be granted for  the purpose

of  hear ing the substant ive issues.
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CONCIUSIONS OT LAW

A. That  the Not ice of  Smal1 Cla ins Hear ing incorporates,  impl ic i t ly  or

explicit ly by reference, the Statement of Audit Changes and notices of deficiency;

thereby g iv ing pet i t ioner  not ice of  the legal  author i ty  and jur isd ic t ion,  a

reference to  par t icu lar  s tatutory  prov is ions involved,  where poss ib le ,  and a

shor t  and p la in  s tatement  of  mat ters  asser ted pursuanl  to  sect ion 601.8(c) (4) ,

subsect ions (B)  '  (C)  and (D)  of  the Stage Tax Comniss ion Rules of  Pract ice and

Procedure.  Accord ingJ-y,  the Not ice of  Smal l  C1aims Hear ing compl ied wi th  the

State Tax Commiss ion Rules of  Pract ice and Procedure,  and pet i t ioner 's  argunent

to d ismiss for  noncompl iance is  denied.

B.  That  pet i t ioner  d id  not  f i le  un incorporated business tax returns for

1973,  1974 and 1975 and,  accord ingly ,  the tax may,  therefore,  be assessed at

any  t ime  pu rsuan t  ro  Tax  Law sec t i ons  722  and  6g3 (c ) ( t ) (A ) .

C-  That  the pet i t ion of  John Greco is  denied as i t  re la tes to  the jur isd ic-

t ' ional issues addressed herein and that further proceedings are to be scheduled

deal ing wi th  the substant ive issues.

DATED: Albany, New_ {o_rk STATE TAX COMMISSI0N

JAN 3 1983
rt'7,t'tt*

STATE TAx COMMISSION
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