
STATE Otr'Nf,W YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Aaron Greenberg
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for  the  Years  1978 & 1 ,979.

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
certified mail upon Aaron Greenberg, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Aaron Greenberg
2 Lakeview Dr.
Lake Success, NY 11020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUTHORIZED TO ADMINISTER
OAIHS PLASUA$T TO TA.1T IIIW
sEclr0N r74



STATE OT' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Aaron Greenberg
ATFIDAVIT OF MAITING

for Redetermination of a Deficiency
of a Determination or a Refund of
Personal fncome Tax
under Article 22 of the Tax law
for  the  Years  1978 & 1979.

or a Revision :

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
ernployee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
certified mail upon Jerome D. lebowitz the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jerome D. Lebowitz
501 Fif th Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUTHORIZED 10 ADIIINISTET
OAIHS PT'RSUAITT TO TAtr IJATT
SECTION I7I



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  15,  1983

Aaron Greenberg
2 Lakeview Dr.
lake  Success ,  NY 11020

Dear Mr. Greenberg:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, New York 72227
Phone i/ (518) 457-2070

Very truly yours,

STATE TAX COHMISSION

Peti t ioner '  s Representat ive
Jerome D. Lebowitz
501 Fif th Ave.
New York, NY L0017
Taxing Bureau' s Representative



STATE OF NEI,V YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AARON GREENBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 of the Tax law for the Years 1978 and 1979

DEC]SION

Peti t ioner,  Aaron Greenberg, 2 lakeview Drive, lake success, New york

17020, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the vears 1978 and 1979

( F i I e  N o .  3 4 1 9 8 ) .

A smal l  c laims hearing was held before

at the off ices of the State Tax Commission,

New York ,  on  November  18 ,  '1982 
aL  9 :15  A.M.

leBowiLz, Esq. The Audit  Divis ion appeared

E s q .  ,  o f  c o u n s e l ) .

1.  Aaron Greenberg (hereinafter pet i t ioner)

income tax residenL returns with his wife,  Shir ley

1978 and 1979.  On each re tu rn  pe t i t ioner  repor ted

fnc . ,  a  subchapLer  S  corpora t ion  domic i led  in  the

Al len  Cap lowa i th ,  Hear ing  Of f i cer ,

Two World Trade Center,  New York,

Pet i t ioner appeared with Jerome D.

by Paul B. Coburn (Alfred Rubenstein,

filed combi-ned New York State

Greenberg, for the years

income from Nomo Products,

S ta te  o f  Rhode Is land.

ISSUE

Whether pet i t ioner is ent i t led to a resident tax credit  for income taxes

paid to the State of Rhode Island on income derived from a subchapter S corporat ion

s i tua ted  in  sa id  s ta te .

FINDINGS OF FACT
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2. 0n November 20, 1980 pet i t ioner f i ted a New York State Claim for

Res ident  Tax  Cred i t ,  fo rm IT-112R,  fo r  each o f  the  years  1978 and 1979.  0n

such fo rms pe t i t ioner  c la imed a  res ident  tax  c red i t  o f  $1  ,662,60  fo r  1978 and

$1 '118.53  fo r  1919,  fo r  income taxes  pa id  to  the  Sta te  o f  Rhode Is land on  h is

undistr ibuted income derived from the aforementioned subchapter S corporat ion.

The credit  c laimed for 1978 was greater than the tax paid to Rhode Island of

$71622.60 .  The c red i t  c la imed fo r ' J ,979 was equa l  to  the  Rhode Is land tax .

3. Pursuant to the hearing record, the Audit  Divis ion did not not i fy

pet i t ioner in wri t ing that his claims for credit  have been denied.

4. Pet i t ioner contended that he is properly ent i t led to the claimed

resident tax credits at issue since "Rhode Island tax law states that a nondomici le

of that state deriv ing income from a Sub-Chapter "S" Corporat ion domici led in

Rhode Island, is subject to Rhode fsland income tax under Rhode Island General

L a w s  S e c t i o n  4 4 - 7 I - 2 . "  a n d  t h a t r r u n d e r r r f u l l  f a i t h  a n d  c r e d i t " ,  t h e  R h o d e

Island interpretat ion should govern. To hold otherwise would subject pet i t ioner 's

income to a total  federal  and state tax of 100% which is conf iscatory and

certainly a violat ion of due process under the federal  and state const i tut ion."

5. The Audit  Divis ion maintained that the resident tax credits at issue

are not properly al lowable since pet i t ionerrs subchapter S income is considered

to be from an intangible. Pet i t ioner argued that under Rhode Island law such

income is noL considered as being from an intangible, but rather from the

conduct and operat ion of business.

CONCTUSIONS OF tAW

d .

o f

That with respect

the State of Rhode

to rendering a decision on the issue herein, the

Is land are  i r re levant .laws



B. That al though pet i t ioner was

claims have been denied, the pet i t . ion

properly f i led and accordingly must

have expired since the claims v/ere

- 3 -

not given not ice in wri t ing that his

in this matter has nevertheless been

be acted upon since more than six months

f i led .  (sec t . ion  689(c ) (3 )  o f  the  Tax  Law)

sec t ion  1373(b)  p rov ides  tha t :C. That Internal Revenue Code

i 'Each person who is a shareholder of an elect ing smal l
business corporat ion (subchapter S corporat ion) on the last day
of a taxabre year of such corporat ion shal l  include in his gross
income, for his taxable year in which or with which the taxable
year of the corporat ion ends, the amount he would have received
as a dividend, i f  on such last day there had been distr ibuted
pro rata to i ts shareholders by such corporat ion an amount equal
to the corporat ion's undistr ibuted taxable income for the
corpora t ion 's  Laxab le  year .  For  purposes  o f  th is  chapter ,  the
amount so incruded shal l  be treated as an amount distr ibuted as
a dividend on the rast day of the taxable year of the corporat ion.r l

D. That 20 NYCRR 121.1 provides rhar:

" I , r lhere a resident individual receives income derived from
sources  w i th in  another  s ta te  o f  the  Un i ted  Sta tes ,  a  po l i t i ca l
subdivis ion of another sLate or the Distr ict  of  corumbia, he is
ent i t led to a credit  against his New York tax for any income tax
imposed on such income by the other jur isdict ion. This credit
is al lowable only for the port ion of the oLher tax appl icable to
income derived from sources within the other taxing jur isdict ion."

E .  That  20  NYCRR 121.3(d)  p rov ides  thar :

' rThe term " income derived from sources withini l  another
state or the Distr ict  of  Columbia is construed so as to accord
with the def ini t ion of the term "derived from or connected with
New York sources" set forth in Part  131 in relat ion to the
adjusted gross income of a nonresident individual.  Thus, the
resident credit  is al lowable for income tax imposed by anoLher
jur isdict ion upon compensat ion for personal services performed
in  the  o ther  ju r i sd ic t ion ,  income f rom a  bus iness ,  t rade or
profession carr ied on in the other jur isdict ion and income from
real or tangible personal property si tuated in the other jur is-
dict ion. On the other hand, the resident credit  is not al lowed
for tax imposed by another jur isdict ion upon income from intangibles,
except where such income is from property employed in a business
t rade or  p ro fess ion  car r ied  on  in  the  o ther  ju r i sd ic t ion . "
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F .  That  Par t  131,  20  NYCRR I37 .7  p rov ides  tha t :

"For a nonresident individual who is a shareholder of a
corporat ion which is an elect ing smal l  business corporat ion for
Federal  income tax purposes

(a) undistr ibuted taxable income of such corporat ion shal l
not const i tute income or gain derived from New York sources I  .  .  .  "

G. That since under part  (131) the undistr ibuted taxable income of a

subchapter S corporat ion does not const i tute income derived from New York

sources r a resident credit  is not al lowable for income tax imposed by another

ju r isd ic t ion  upon sa id  income in  accordance w i th  20  NYCRR 121.3(d) .  Accord ing ly ,

no resident tax credits are al lowed to pet i t ioner for the taxes paid to Rhode

Island on income derived from a subchapt.er S corporat. ion si tuated in said

S t a t e .

H. That the laws of New York are presumed to be const i tut ional ly val id at

the administrat ive lever of the New York state Tax commission.

I .  That the pet i t ion of Aaron Greenberg is denied and accordingly,  the

c la ims fo r  res ident  tax  c red i t  f i l ed  November  20 ,  1980 are  den ied .

DATED: Albany, New York STATE TAX C0MMISSI0N

JUL 1 5 1993
PRESIDENT

ISSIONER


