
STATE

STATE

OF NEW YORK

TAX COI'IMISSION

In the Matter

Robert  J.

the Pet i t ion

Josephine Green

of
o f

&
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for  the  Year  1971.

State of New York
County of Albany

connie Hagerund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over L8 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Robert  J.  & Josephine Green, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
htrapper addressed as fol lows:

Robert J. & Josephine Green
Hickory Ln.
Binghamton, NY 13903

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUIHORIZED TO ADTINISTER
OAIHS PTJRSUAI{T TO TTE IAtr
sgclroN 17{



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Robert  J.  & Josephine Green
AFFIDAVIT OF UAIIING

for Redetermination of
of a Determinat ion or a
Personal Income Tax
under Article 22 of the
for  the  Year  1971.

a Def ic iency or a Revision
Refund of

Tax Law

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
certified mail upon Abraham Piaker the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Abraham Piaker
P iaker ,  l yons  & Co.
2521 Vesta l  Pky .  E .
Ves ta l ,  NY 13850

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

JuIy 15,  1983

Robert J.  & Josephine Green
Hickory Ln.
Binghamton, NY 13903

Dear  Mr .  &  Mrs .  Green:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed i.n accordance
wi th th is  decis ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone lf (518) 457-2A70

Very truly yours,

STATE TAX COMI'IISSION

Peti t ioner t  s Representat ive
Abraham Piaker
Piaker,  lyons &
2521 Vesta1  Pky .
Ves ta l ,  NY 13850
Taxing Bureauts

C o .
E .

RepresenLative



STAIE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

rcBERT J. GRF:FX{ afxl JOSEPHINE GREM{

for Redetermination of a Deficienqg or
for Refr.nd of Personal fnocne Ta< under
Article 22 of the Ta< Law for the Year
197L.

DrcISION

Petitioners, Robert J. C,reen and Josephine Green, Hickory lane, Binghamton,

New York 13903, filed a petition for redetermination of a deficiency or for

refund of personal incrcne tar under Article 22 of the Ta< I-aw for the year

L97L (Fi le No. 11332).

A srall claims hearing was held before Carl P. Wright' Hearing Officer,

at the offices of the State Ta< Ccrnnission, Coverntrenfal Civic Center, 44 llawley

Street, Binghamton, New York, on Septenrber LL, L979 aL 2245 P.M. Petitionens

appeared by Abratnm Pialcer, Esq. The Alrdit Divisj-on appeared by Ralph J.

Vecchio, Esq. (patricia L. Brrrnbaugh, Ese., of counsel) .

Whettrer a casr.nlty loss slpuld be reduced by ttre value of the improve-

ments nnde by a terrant to the leased property and not charged to the larxlIord.

FINDINGS OF FASI

1. Petitioners, Robert J. C,reen and Josephine C'reen, filed a New York

State Incqre Ta< Resident Return for 1971. On said return, ttre petitioners

retrnrted inoone fron the partnership of Robert J. C,reen and Benjamin Feinberg

(hereirnfter "C,reen & Feinherg") of $L8,249.77.
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2. In the sunner of L972t the partnership of C,reen and Fei:rberg ms-

tajred a cazualty loss on real prog:erty frcnr a flood in Elnira, Nev,r York. Ttre

loss as appraised by outside eqrcrts hj-red by the Snall Business Aftn-inistra-

tion annr:nted to $401128.49. Ttris loss was reduced bV a poruion of a Srnall

Busjness Mnrinistration Hnergenqy Ioan that was forgiven ($51000.00), leaving

a net casualty loss of $351128.49 clairned in the partnenship tax return (as

alrerrled) for 1971 in acordance wittr section 165 (h) of ttre Internal kvenue

Code.

3. On Decenber 28t 1972, petitioners filed a Clajm for Gedit or Refurd

of Personal Incqre Tar for 1971 on wtrich t}tey reporEed ttrejr slrare ($t2r564.251

of the partnership's castralty loss and requested a refund of personal incrne

ta< of $21459.00. The Incqre Ta:< Bureau nnde palmrent of tlre anurunt requested.

4. On Decenber 23, I974t the lrocne Ta>< Erreau iszued a lilotice of

Deficiency against petitioners asserting personal jnccne tax of $11960.04 and

interest of $316.L7 for a sum of $2,276.2I. The Inccnre Ta< Bureau disalloned

a portion of the cazualty loss on the gn:or.rrds that petitioners failed to

reduce the casualty loss by $281000.00, v*rich rvas ttre value of tlre improve-

nents made by the tenant, Internatiornl Br:sj::ess I'lachines Corporation (here-

jnafter "fBM"), and not chrarged to the landlord (Creen & Feinlcerg) .

5. Prior to the casualty loss, IEM ard ttre partnership of eeen &

Feilberg entered jnto a ontractr:al agreenent wlrich reads in parb as follovrs:

"If the demised premises shal1 be partially danaged by fire
or otlrer cause, arrl such darnage can be repaired within
njnety(90) days ttrereafter, tten and in zuch everrt, tlre
danages stra1l be reSnired by and at tlre o<g:ense of the
Landlord. 

:r * *
or it (IBM) may make such repairs for ttre account of, and at
the opense of the l€nillord.*
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* * *

IBM may place srrch tenqnrary partitions, fixtr:res, (including
lightnjng fjxEures), personErl property, machinery, nrotors arrl
ttre like i.:r the leased preni-ses, ard rnay nrake such inproverents
and alterations in the jnterior ttrerof as it rnay desire at its
orvn expslse. A11 such *9"*s!a11 renrain ttre property of IBM.

IBM may rermve all or arry of zuch th:ings prior to or at ttre
ercpiration of this lease, and in such enrent, IBM shall repair
arry danage rezulting firqn slrch renpval. IBM, at its option, IIIEIy
abarrdon arry such alterations or improvenents at ttre o<piration
of ttris lease as it may be ocbended., ad in such event, title to
suctr alterations or inprovenents shall vest in tle Landtord."

6. Ttre flood inturdated ttre bassnerrt and a Snrt of the fjrst floor. The

partnership of C"reen & Feinberg reSnired all damages to the bassnent. IBM

made repajrs, alterations ard jrrprorzemerrts to tlre fjrst floor wtrich r,sas valued

by IBM at $301000.00. IBM reqr.rcsted and received frqn the partnership $2,000.00

fon reSnir of flood darnages and paid at its own (rBM) e><pense $28'000.00 for

alterations and Jrrprovernents.

7. Petitiorrers contended tlrat ttre alterations and inprovernents volun-

tarily nrade by IBM in the arnrulrt of $28,000.00 do not falI within ttre reaning

of section I65(a) of tfie Internal Revenue Code as asserted by the Incrcrne Tax

Bureau. Section 165(a) of the IRC says, "There shall be altolied as a deduction

any loss sirstajnd durjng the t-il<abIe year and not ccnrpensated for by insurance

or otl:erwise".

8. The $28'000.00 of inprovsrerrts were not rnade in lieu of rerrt.

COI{CTJUSIONS OF IAW

A. Ttrat tlre $28,000.00 of inprovements rnade by the tenant go belord the

cost of the darnages caused by ttre flood arx1, tfierefore, do not fa1l within ttre

neanilrg of sesEion 165(a) of the Internal Res/enue Code.

B. That the $281000.00 of inprwernents Erre not retrnrbable by the part-

nership sjnce the 5nprovernents nrade by a tenarrt to leased prolErty, generally,

are not jnccne to the landlord, eittrer v*ren made or when the lease ends in

accordance witJ: the meaning of section 109 of tlre Internal Revenue @de and

l-.109-1 of f .R.C. Regulations.



-4-

C. That, the petition of Robert J. C,reen and Josephine C'reen is granted

arrd ttre Noticre of Deficiency issued Decenrber 23, 1974 is cancelled.

DAIED: Albany, New York STAIE TAX MI\MISSION

JUL 1 5 1983
PRESIDED{I


