
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Anthony & Marie Graae
AFtr'IDAVIT OT' UAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1978.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within notice of Decision by cert i f ied
mail upon Anthony & Marie Graae, the petitioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Anthony & Marie Graae
601 Belle Glade lane
Knoxville, TN 37923

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said h'rapper is the last known address
of the petit ioner.

Sworn to before me this
27t"h day of May, 1983.

OATHS PURSUAIIT TO
SECTION 174

IfX IIAW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

tlay 27, 1983

Anthony & Marie Graae
601 Belle Glade lane
Knoxville, TN 37923

Dear  Mr .  &  Mrs .  Graae:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, r+ithin 4 nonths from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Litigat.ion Unit
Building /f9 State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t" ioner 's Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

ANTHONY GRAAE AND MARIE GMAE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Year 1978

DECISION

Peti t ioners, Anthony Graae and Marie Graae, 601 Bel le Glade Lane, I(noxvi l le '

Tennessee 37923, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1978

(Fi le No. 32044).

On November 22, 1982 pet i t ioners waived their  r ight to a smal l  c lains

hearing and requested that a decision be rendered based on the ent ire record as

contained in thel-r  f i le.  After due considerat ion of the record, the State Tax

Corunission hereby makes the fol lowing decision.

ISSUE

Whether terminat lon pay received by a nonresident  employee is  subject  to

New York State income tax where said nonresldent  enployee per formed no serv ices

for  h is  former ernployer ,  e i ther  wi th l ,n  or  wi thout  New York State,  dur ing the

tax year  that  sa id termi .nat ion pay was received.

FINDINGS OF T'ACT

I
1. Pet i t ioners herein, Anthony Graae and Marie Graae,- t imely f i led a New

York State Income Tax Nonresident Return for the year 1978. Attached to the

1 Marie Graae is involved in this proceeding due solely to the f i l ing of a
jolnt  income tax return with her husband. Accordingly,  the use of the term
peti t ioner hereinafter shal l  refer solely to Anthony Graae.
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aforementioned return was pet i t ionerts wage and tax statement from The Internat ional

Nickel Co.,  Inc. (hereinafter rr lnternat ionalr ' ) .  Total  ruage income reported on

the wage and tax statement amounted to $39r120.92 and no port ion of said wage

income was reported on petitlonerrs return as being derived from or connected

with New York Statu 
"orr." ." .2

2 .  On October  29 ,  1980,  the  Aud i t  D iv ls ion  issued a  Not ice  o f  Def lc iency

to pet i t ioners for the year 1978, assert ing that addit ional New York State

income tax hras due in the amount of $L,495.43, together with Lnterest of

$ 1 9 2 . 6 6 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 6 8 8 . 0 9 .  T h e  N o t i c e  o f  D e f L c i e n c y  w a s  b a s e d  o n  a

Statement of Audit  Changes dated November 13, L979, wherein the fol lowing

explanat ion and computat lon was offered:

rrTerminat ion pay received from the Internat ional Nickel Co. Inc. is
taxable to New York State to the same extent as hrages received pr ior
to the date eurployment ceased.

Since you worked both within and without New York State while eurployed
by the Internat ional Nickel Co.,  the port ion of terminatLon Pay
taxable to New York has been computed in accordance with the formula
shown below.

Tota l  Wages N.Y.  Wages

Year  L976  $37 ,053 .00  $23 ,968 .00
Year  L977  38 '868 '00  23 '75 r ' oo
rotal W[6'd W-e.oo

Allocation of termination pay:

Salary Percentage Terminat ion Pay = N.Y.S. Amount

N . Y .  w a g e s  $ 4 7 , 7 I 9
Tora l  h rages  

.57@I  
.6285 x  939,  120.92  =  $24,587.50"

7'  The only income reported on pet i t ionerrs return as being derLved from New
York  sources  r fas  in te res t  income o f  $1 ,147.00 .  A  tax  o f  $19.54  was pa id  on
this income. Pet i t ioner subsequent ly claimed that the interest i -ncome was not
taxable for New York State income tax purposes slnce he was a nonresident.  The
Audit  Divison concedes that the interest income is not taxable.
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3. Pr ior to the tax year in quest ion pet i t ioner was employed by Internat ional

as a metal lurgist .  During said pr ior years pet i t loner performed services for

Internat ional both within and without New York State. Effect ive December 3,

1977 ,  Internat i .onal advised pet i t ioner that the work f  orce rrras being reduced

and that his eurployment was being terminated. After December 3, I977 pet.itioner

performed no services for Internat ional el ther within or without New York

State. The wage income of $39,I20.92 received by pet i t loner from Internat lonal

in  1978 represented  r r . . .a  te rmina t ion  se t t lement r r .  No serv ices  were  per fo rmed

by pet i t ioner for Internat ional in L978.

4. Pet i t ionerrs 1978 New York State income tax return reported New York

i temized deduct ions  o f  $5 ,126.00  be fore  app l i ca t ion  o f  the  l i rn i ta t ion  percentage.

The Audit  Divis lon, in courput ing the $1,495.43 of.  addit ional tax due, appl ied a

l iu r i ta t ion  percentage o f  56 .48  percent  to  the  $5 ,126.00  to  a r r i ve  a t  a l lowab le

New York  i temized deduct ions  o f  $2 ,895.16 .  Subsequent  to  the  issuance o f  the

Not ice  o f  Def ic iency  da ted  October  29 ,  1980,  pe t i t ioner  subs tan t ia ted  tha t  the

proper amount of New York i temized deduct ions subject to the l i rni tat ion percentage

w a s  $ 5 , 3 7 5 . 0 0 ,  a n d  n o t  $ 5 , 1 2 6 . 0 0  a s  r e p o r t e d  o n  t h e  r e t u r n .

5. Petitioner argued that he lras not a resident of New York State during

the year 1978 and that no services were perforned in New York State in 1978

and,  fo r  these reasons ,  no  por t ion  o f  the  te rmina t ion  pay  o f  $39,120.92  canbe

considered derived fron or connected with New York State sources. The record

contains no evidence as to the al locat ion of wage income received by pet i t ioner

from Internat l-onal in tax years other than 1976 and, 1977.

CONCLUSIONS OF LAW

A. That  the terminat ion pay received by pet i t ioner

other  ret i rement  benef i t  a t t r ibutable to past  contractual

within and without New York State.

const i tu ted a form of

serv ices per formed
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B. That with respect to an other ret i rement benef i t  regulat ions of the

State Tax Comnission in pert inent part  provide:

"[w]here the employeers services were performed part ly within and
partly without New York State, the amount includible in the indivl-
dualfs New York adjusted gross income shal l  be the proport ion of the
amount included in the individual 's Federal  adjusted gross income
which the total compensation received from the employer for the
services performed in New York State during a period consist ing of
the port ion of the taxable year pr ior to ret i rement and the three
taxable years immedl-ately preeeding the ret i rement bears to the total
compensat ion received from the employer during such period for
services performed both within and without New York State." (20 NYCRR
1 3 1 .  1 8 )  .

C. That information is not avai lable in the record from which to establ- ish

the rat io by which pet i t ioner al located wage income received from Internat i-onal

in years other

computed that

Sta te  sources

D.  That

percentage of

per Finding of

E .  That

than 1976 and I977. Accordingly,  the Audit  Dlvis ion has properly

port ion of pet i t ionerts terminaton pay attr ibutable to New York

using only the wage income f igures from the years 1976 and 1977.

the amount of New York i temlzed deduct ions subject to the l in i tat ion

5 6 . 4 8  p e r c e n t  i s  t o  b e  i n c r e a s e d  f r o m  $ 5 , 1 2 6 . 0 0  t o  $ 5 ' 3 7 5 . 0 0 ,  a s

Fact  t t4 t t ,  supra .

the petition of Anthony Graae and Marie Graae is granted to the

extent indicated in Conclusion of Law "D", supra; that the Audlt  Divis ion is

directed to recompute pet i t ioners I  l iabi l i ty for the year 1978 consistent with

the decision rendered herein; and that,  except as so granted, the pet i t ion is

in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

tI/lAY 2 7 1983
STATE TAX COMMISSION

PRESIDENT


