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In the Matter of the Pet i t ion
o f

Gera ld  l .  Gou ld

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r97 4.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Gerald l .  Gould, the pet i t . ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Gerald L. Gould
73-37 Austin St.
Fo res t  H i1 l s ,  NY  11375

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a
(post off ice or off icial depository) under the- exi lusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

,  )  i . /+-c:rn rc t a Dt r fc ttL/ll._,(
AUTHORIZED TO ADMINISTER
0ATIIS PURSUANT T0 TAX IJAW
SEC?ICN I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

O c t o b e r  2 1 ,  1 9 8 3

Gerald L.  Gould
73-37 Aust in  St .
Fo res t  H i l l s ,  NY  11375

Dear  Mr .  Gou ld :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building il9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau' s Representat ive



STATE OF NEW IORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GEMLD L. GOULD

for Redeterml-natlon of a Defi.ciency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Yeat L974.

DECISION

Peti t ioner,  Gerald L. Gould, 73-37 Aust in Street,  Forest Hi l - l -s,  New York

11375, f i - led a pet i t ion for redeterminat ion of a def lc iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the Year 1974 (Fl le No.

26648) .

A srnall clalms hearing was held before Allen Caplowaith, Hearing Officer,

at the off ices of the State Tax Commission, Two l{or l -d Trade Center,  New York,

New York, on Februarl  8,  1983 at 2t45 P. l t t .  Pet l t ioner appeared pro se. The

Audit  Divis lon appeared by Paul B. Coburn, Esq. (Angelo Scopel l i to,  Esq.,  of

counse l ) .

ISSUES

I. Whether petitioner had filed a New York State personal lncome tax

re turn  fo r  1974.

I I .  Wtrether pet i t ioner is required to increase hls Federal-  adjusted gross

income by his share of the New York City unincorporated business tax deduction

taken on the partnership return of ZaLe, Toberoff and Gould.

FINDINGS OF FACT

1 .

Changes

income

On September 26,1978 the Audit  Divis ion issued a Statement of Audlt

to Gerald L. Gould (hereinafter pet i t loner) wherein his 1974 personal

tax ll-ability was computed t'based on availabl-e lnformation[ since there
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rras no record of a personal income tax return havlng

year. The computation incorporated therein credlted

York income of $43,547.88, which was comprised of the

been fil-ed by hin for said

pet i t ioner with total  New

folLowing:

Partnership Income - ZaLe, Toberoff  & Gould $27,500.00
Unincorporated Buslness Tax Modif icat lon -  NYC 6'047.88
Other  Income 10,000.00
Tota l  New York  Income $43 '547.88

The standard deduct ion of $2,000.00 and one exemption of $650.00 were

al lowed to pet i t ioner in said computat ion.

2. Based on the above, a Not ice of Def ic lency r4'as issued against pet i t ioner

on January 2, 1979 assert ing New York State personal income tax of $41444.68,

p lus  pena l t ies  and in te res t  o f  $3 ,403.65 ,  fo r  a  to ta l  due o f  $7 ,848.33 .  Sa id

penalt les were asserted pursuant to sect ions 685(a) ( l )  and 685(a) Q) of.  the Tax

Law for failure to fil-e a 1974 personal lncome tax return and failure to pay

the tax deternLned to be due resepectively.

3. Pet i t loner contended that he had f i led a New York State personal

income tax return for 1974 and had paid the balance due stated thereon. The

record herein contains what pet i t ioner contends ls a photostat ic copy of his

1974 return as f t1ed. Such copy, whlch was subsequent ly subnit ted by pet i t ioner

at the Audlt  Dlvis ionrs request,  is undated and shows a balance due of $107.86.

Pursuant to said coplr  pet i t ioner al l -egedly:

(a) f i led joint ly with his wife Sylvia Gould;

(b) claimed four exemptlons I

(c) c lalmed New York i temized deduct ions of $2,040.30;

(d) reported total-  New York income of $32,626.00, of which
$27r500.00 was partnership incone;

(e) made est imated tax paJrments of $2,400.00.
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4. Petitioner was unable to produce the eancelled check which he claimed

was submitted in payment of the balance due as stated on the copy.

5. Pr ior to the hearing held herein the tax def ic leney at i -ssue was

reduced f ron  $4 ,444.68  to  $1 ,015.04 .  The reduced de f ic iency  was computed based

on accept,ance of the information shoun on the purported copy of petitionerrs

return, adjusted solely by the unincorporated business tax nodif icat ion of

$ 6 , 0 4 7  .  8 8 .

6. Pet l t loner contended that the unlncorporated business tax modif lcat ion

at issue ls inappl icable sLnce he was not a partner of ZaLe, Toberoff  and

Gould, and accordingly he received no benefit fron the New York Clty unincorpor-

ated buslness tax deduction taken on the partnership return.

7. With respect to hls relat ionshlp with Zale, Toberoff  and Gould,

pet i t loner test i f ied that:

(a) He was enployed by the partnership and pald on a
salary basis;

(b) he was held out to be a partner so that c l ients would
more readlly deal with hitrr;

(c) he had no financial interest Ln the partnershlp;

(d) he dld not share in the prof l ts and losses of the
partnership;

(e) he had no capital  account;

( f)  his dut ies hrere those of an off ice manager;

(g) he had no contract of employment with the partnership.

8. ZaLe, Toberoff  and Goul-d issued pet i t ioner a Federal  Schedule K-l '

Par tner fs  Share  o f  Income,  Cred l ts ,  Deduct ions ,  e tc . ,  fo r  1974 wheteon $27 '500.00

rras reported as pet i t ionerf  s t tnet earnings ( loss) from sel- f-employmentt t .
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CONCLUSIONS OF LAW

A. That the Conrnlssion is not bound to accept pet i t ionerrs test imony (cf .

Mat te r  o f  Donato  v .  Wyman,  32  A.D.2d 106f ) .

B. That pet i t ioner has fai led to sustaln his burden of proof,  required

pursuant to section 689(e) of the Tax Law, to show that he had filed a New York

State personal income tax return for L974. Accordingly, lt ls hereby deemed

that no such return was f i led by pet i t ioner.

C. That pet i t ioner has fai led to sustain his burden of proof,  requlred

pursuant to sect lon 689(e) of the Tax Law, to show that he was not a Partner of

ZaLe, Toberoff  and Gould. AccordLngly,  l t  is hereby deemed that pet i t ioner was

a partner in sald partnership during L974.

D. That sect lon 612(b) of the Tax Law provides that there shal l  be added

to Federal  adjusted gross income:

(3) Income taxes inposed by thls state or any other taxlng
jur isdict ion, to the extent deduct ibLe in deternlning
federal  adjusted gross income and not credited agalnst
federal  income tax.

Accordingl-y,  pet i t ionerts share of the New York City unlncorporated

business tax deduct ion taken on the partnership return of ZaIe, Toberoff  and

Goul-d must properly be added to pet i t ionerts federal  adjusted gross income

(See Berardlno v.  State Tax Comrnisslon, 78 A.D.2d 936).

E .  That  the  tax  de f ic iency  here in  i s  reduced f ron  $4 ,444.68  to  $1 ,015.04

(see Finding of Fact t t5" supra.)

F. That  the pet i t ion of  Gerald L.  Gould

in Concl-usion of Law ttEtt supra, and except as

al l -  o ther  respects denied.

granted to the extent Provided

granted, sald pet i t lon is,  in

is

so



G. That the Audit Divlsi-on

Deficiency dated January 2, L979

herein.

DATED: Albany, New York

OcT 2 1 1983
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hereby directed to

be conslstent with

modify the Notice of

the decision rendered

Ls

to

STATE TAX COMMISSION

@arAu-
PRESIDENT


