
STATE OF NEI,I YORK

STATA TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shep E. Gordon

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  1974 and 1975.

Refund
the Tax

et i t ion
o f

Jeff  Del l  and Bunnv De1l

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1974.

In the Matter of the Pet i t ion
o f

Mor ton  Per ls te in  and Mar lene Per ls te in

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1914.

In the Matter of the Pet i t ion
o f

Jonathan Podel l  and Monica Podel l

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1975.

In the Matter of the Pet i t ion
o f

Madel ine Kahn

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1976.

AFTIDAVIT OT MAIIING

being duly sworn, deposes and says that she is an
Tax Commission, over 18 years of age, and that on

1983,  she served the  w i th in  no t ice  o f  Dec is ion  by

State of New York
County of Albany

Connie Hagelund,
employee of the State
21s t  day  o f  0c tober ,

the



Page 2
Aff idavi t  of  Mai l ing

cert i f ied nai l  upon Madel ine Kahn, the pet i t . ioner in the within proceeding, by
enclosing a true copy thereof in a seculely sealed postpaid wrupp"r addresied'
as  fo l lows:

Madel ine Kahn
c/o  Pade l l ,  Nade l l ,  F ine ,  I ^ le inberger  &  Co.
1775 Broadway
New York ,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me Lhis
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

t-Ot-f

AII?TIORI ZED TO AD},{II.IISTER
OiiTIiS PURSUT\NI T0 TAX IJAW
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

0c tobe r  21 ,  1983

Madeline Kahn
c/o  Pade l l ,  Nade l l ,  F ine ,  Weinberger  &  Co.
1775 Broadway
New York ,  NY 10019

Ms.  Kahn:

P lease take  no t ice 'o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Ber t  Pade l l
Pade l l ,  Nade l l ,  F ine ,  Weinberger  &  Co
1775 Broadway
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shep E. Gordon

for Redeterminat ion of a Def ic iency or for
o f  Persona l  Income Tax  under  Ar t i c le  22  o f
law for the Years 7974 and 1975.

Refund
the Tax

In the MaLter of the Pet i t ion
o f

Jeff  De] l  and Bunny Del l

for Redeterminat ion of a Def ic iency or for
o f  Persona l  Income Tax  under  Ar t i c le  22  o f
Law for the Year 1974.

I n t
o f

Morton Perlstein and Marlene Perlstein

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1974.

ln the Matter of the Pet i t ion
o f

Jonathan Podel l  and Monica Podel l

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  1975.

In the Matter of the Pet i t ion
o f

Madel ine Kahn

for  Redeterminat ion  o f  a  Def ic iency  or  fo r  Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  7976.

Refund
the Tax

AT'FIDAVIT OF MAIIING

being duly sworn, deposes and says that she is an
Tax Commiss ion ,  over  18  years  o f  age,  and tha t  on

1983,  she served the  w i th in  no t ice  o f  Dec is ion  by

State of New York
County of Albany

Connie Hagelund,
employee of the State
2 1 s t  d a y  o f  O c t o b e r ,

the



Page 2
Af f idav i t  o f  Ma i l ing

cert i f ied mai l  upon Jonathan & Monica Podel1, the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Jonathan & Monica PodeII
328 MapIe  St ree t
Eng lewood,  NJ  07631

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i lo ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  0 c t o b e r ,  1 9 8 3 .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

,  )  t ' /ra In.tuq huPckl,,N-<
AUTHORIZED TO AD},IINISTER

S#iir,,J#t*t ro TAx i,Aw



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  21 ,  7983

Jonathan & Monica Podell
328 Maple Street
Englewood, NJ 0763I

D e a r  M r .  &  M r s .  P o d e l l :

P lease take  no t . i ce  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice f ,aw and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany CounLy, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Ber t  Pade l l
Pade l l ,  Nade l l ,  F ine ,  \ ^ le inberger  &  Co.
1775 Broadway
New York ,  NY 10019
Taxing Bureauts Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shep E. Gordon

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law for the Years 1974 and 1975.

In the Matter of the Pet i t ion
o f

Jeff  DeI l  and Bunny DelI

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 7974.

In the Matter of the Pet i t ion
o f

Morton Perlstein and Marlene Perlstein

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1974.

AFFIDAVIT OF MAITING

In the Matter of the Pet i t . ion
o f

Jonathan Podel l  and Monica Podel l

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  1975.

In the Matter of the Pet i t ion
o f

Madel ine Kahn

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1976.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  0c tober ,  1983,  she served Lhe w i th in  no t ice  o f  Dec is ion  by



Page 2
Aff idavi t  of  Mai l ing

cer t i f ied  mai l  upon Mor ton  & Mar lene
proceeding, by enclosing a true copy
wrapper  addressed as  fo l lows:

Perlstein, the pet i t ioners in the within
thereof  in  a  secure ly  sea led  pos tpa id

Mor ton  & Mar lene Per ls te in
17 Jason trane
Mamaroneck, N 10543

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  0 c t o b e r ,  1 9 8 3 .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

" /,/
th fn.r- cl rthr ttorr2-8,ott-_
AUTHORIZED fO ADMINISTER
glllrs rLT,suAN? T0 rAX rJAw
SEOTION I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

O c t o b e r  2 1 .  1 9 8 3

Morton & Marlene Perlstein
17 Jason lane
Mamaroneck,  N 10543

Dear  Mr .  & Mrs .  Pe r l s te in :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building lf9 State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner t  s  Representa t ive
Ber t  Pade l l
Pade l l ,  Nade l l ,  F ine ,  Weinberger  &  Co.
1775 Broadway
New York ,  NY 10019
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shep E.  Gordon

for Redeterminat ion of a Def ic iency or for
o f  Persona l  Income Tax  under  Ar t i c le  22  o f
law for the Years 1974 and 1975.

Refund
the Tax

In the Matter of the Pet i t ion
o f

Jeff  Del l  and Bunnv DeIl

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  1 ,974.

In the Matter of the Pet i t ion
o f

Mort.on Perlstein and Marlene Perlstein

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  7974.

In the Matter of the Petit ion
o f

Jonathan Pode1l and Monica Podell

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1 ,975.

AT'FIDAVIT OF MAITING

In the Matter of the Pet i t ion
o f

Madel ine Kahn

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Year  1976.

State of New York
County of Albany

Connie Hagelund,
employee of the State
2 1 s t  d a y  o f  0 c t o b e r ,

Refund
the Tax

being duly sworn, deposes and says that she is an
Tax Commission, over 18 years of age, and that on the

1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
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Aff idavi t  of  Mai l ing

cert i f ied mai l  upon Bert  Padel l  the representat ive of the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ber t  Pade l l
P a d e l l ,  N a d e l l ,  F i n e ,  W e i n b e r g e r  &  C o .
1775 Broadway
New York ,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l ,erapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
2 1 s t  d a y  o f  0 c t o b e r ,  1 9 8 3 .

nn/r^
*l;j i j l irizED ?0 ADMTNTSTER
!';;;iri;Tlo", r0 rAx r.,Ai4r



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shep E. Gordon

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
law for the Years 1974 and 1975.

Refund
the Tax

In the Matter of the Pet i t ion
o f

Jeff  Del l  and Bunny Del l

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Year  7974.

Refund
the Tax

In the Matter of the Pet i t ion
o f

Mor ton  Per ls te in  and Mar lene Per ls te in

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1974.

In the Matter of the Pet i t ion
o f

Jonathan Podel l  and Monica Podel l

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  1975.

In the Matter of the Pet i t ion
o f

Madel ine Kahn

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  1976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund,
employee of the State
2 1 s t  d a y  o f  O c t o b e r ,

being duly sworn, deposes and says that she is an
Tax Commission, over 18 years of age, and that on the

1983,  she served the  w i th in  no t ice  o f  Dec is ion  bv



Page 2
Af f idav i t  o f  Ma i l ing

cert i f ied mai l  upon Jeff  & Bunny DeIl ,  the pet i t ioners in the within
proceed inE,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
\ ,e rapper  addressed as  fo l lows:

Jeff & Bunny Dell
1195 The St rand
Teaneck ,  NJ  07666

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lu" ive c"r"  and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the lai t  known address
of  t .he  pe t i t ioner .

Sworn to before me this
21s t  day  o f  Oc tobe r ,  1983 .

r -/ l-/ '

! /yLL
AUTHORIZED TN I
3* i ; j i ij,l'#u,i,Yi iH'i'ff T^1,5rL : i ' f i i i f  lZ4



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  21 ,  1983

Jeff & Bunny DeIl
1195 The Strand
Teaneck,  NJ 07666

D e a r  M r .  &  M r s .  D e l l :

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Bert.  Padel l
Pade l l ,  NadeI I ,  F ine ,  Weinberger  &  Co.
1775 Broadway
New York, NY 10019
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shep E. Gordon

for Redeterminat ion of a Def ic iency or for Refund
of Personal Incone Tax under Art ic le 22 of the Tax
law for the Years 1974 and 1975.

In the Matter of the Pet i t ion
o f

Jeff  DeI l  and Bunny DelI

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1974.

In the Matter of the Pet i t ion
o f

Morton Perlstein and Marlene Perlstein

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1974.

AI'F]DAVIT OF IIAIIING

In the Matter of the Pet i t . ion
o f

Jonathan Podel l  and Monica Podel l

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  7975,

In the Matter of the Pet i t ion
o f

Madel ine Kahn

for Redeterminal ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  7976.

State of New York
Co.unty of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the St.ate Tax Commission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by



Page 2
Aff idavi t  of  Mai l ing

cert i f ied mai l  upon Shep E. Gordon, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
a s  f o l l o w s :

Shep E. Gordon
c /o  Pade l l ,  Nade l l ,  F ine ,  Weinberger  &  Co.
1775 Broadway
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lu" iv" caru and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

AUTITCRIZED TO ADMINIS?ER

$*lliirit||llNr To rAx r,A,rv



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  21 ,  1983

Shep E. Gordon
c / o  P a d e l l ,  N a d e 1 l ,  F i n e ,
1775 Broadway
New York, NY 10019

Weinberger & Co

Dear  Mr .  Gordon:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewiLh.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York 12227
Phone # (StA) 451-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Ber t  Pade l l
Pade l l ,  Nade l l ,  F ine ,  \ {e inberger  &  Co.
1775 Broadway
New York ,  NY 10019
Taxing Bureau' s Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SI{EP E. GORDON

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Years 7974 and 7975.

In the Matter of the Petit ion

o f

JEFF DEII AND BI]NNY DEII

for Redetermination of a Deficiencv or for
Refund of Personal Income Tax under Art icle 22
of the Tax Law for the Year 1974.

In the Matter of the Pet. i t ion

o f

MORTON PERISTEIN AND MARTENE PERTSTEIN

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle 22
of the Tax Law for the Year 1974-

In the Matt.er of the Petit ion

o f

JONATHAN PODELT AND MONICA PODEI,I

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under ArLicLe 22
of  the Tax Law for  the Year  1975.

DECISION



-2-

In the Matt .er of  the Pet i t ion

o f

MADEIINE KAHN

for Redeterminat. ion of a Def ic iencv or for
Refund of Personal Income Tax undei ArticLe 22
of the Tax Law for the Year 1976.

Pet i t ioners,  Shep E.  Gordon and Madel ine Kahn,  c /o Padel l ,  Nadel l ,  F ine,

Weinberger  & Co. ,  1775 Broadway,  New York,  New York 10019,  Jef f  Del l  and Bunny

Del l ,  1195 The Strand,  Teaneck,  New Jersey A7666,  Morton Per ls t .e in  and Mar lene

Per ls te in ,  17 Jason Lane,  Mamaroneck,  New York 10543,  and Jonathan Podel l  and

Monica Podel1,  328 Maple Street ,  Englewood,  New Jersey 07631,  f i led pet i t ions

for redet.ermination of deficiencies or for refunds of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years 1974,  7975,  7976,  as ind iv idual ly

specif ied above (Fi le Nos. 23400, 24956, 30324, 23255, 23532 and 24547).

A consolidated small claims hearing was held before James Hoefer, Hearing

0f f icer ,  a t  the of f ices of  the Slate Tax Commiss ion,  Two Wor ld Trade Center ,

New York,  New York,  on October  26,  1982 at  1 :15 P.M.  and cont inued to conclus ion

on October  27,  1982 at -  1 :15 P.M. ,  wi th  a l l  br ie fs  t .o  be submit ted by February 15,

1983.  Pet i t ioners appeared by Wi l l iam Mander ,  Esq.  The Audi t  Div is ion appeared

by  Pau l  B .  Coburn ,  Esq .  (Thomas  C .  Sacca ,  Esq . ,  o f  counse l ) .

ISSUES

I .

on the

i ssue .

I I .

in New

Whether a determination as to the propriety of investment tax credit

state level may be made prior to a federal deternination on a sirni lar

Whether the subject master f i lm negatives were (1) physical ly located

York State and (2) were principally used in the production of goods by



manufactur ing,  processing

Tax law and thus qualify

4/4/ te
1124/79
4/4l ta
4 /4 /78

12178/7 I
5  /21 l8a

Shep E. Gordon
Shep E. Gordon
Jeff & Bunny DeIl
Morton & Mar lene Per ls te in
Jonathan & Monica Podell
Madeline Kahn

-3 -

or  assembl ing as requi red by sect ion 606(a)  (2)  o f  the

for investment tax credit.

FINDINGS OF FACT

1.  Pet i t ioners here in,  Shep E.  Gordon,  Jef f  Del l  and Bunny DeI l ,  Mor ton

Perlstein and Marlene Perlstein, Jonathan Podell and Monica Podell and Madeline

Kahn claimed an investment tax credit on their New York State personal income

tax returns during the period in issue for each petit ioner. The investment tax

credit.  claimed was with respect to their distr ibuLive share of master f i lm

negatives acquired by certain partnerships.

2. The Audit Division issued statements of audit changes to petit ioners

disal lowing the claimed investment tax credits on the ground that the subject

property did not constitute quali f ied property for New York SLate investmenL

credi t  purposes.  Not ices of  def ic iency were issued against  pet i t ioners as

represented by the fol lowing chart, plus appropriate interest:

DATE ISSUED PETITIONER TAX YEAR TAX

197 4
19 75
191 4
r97 4
r975
1976

$1,187 .00
$1 ,895 .00
$2  ,373  .  001
$  9s2 .40 ;
$2 ,288 .00 '
$  62 .00

3. Petit ioners were investors in one or more partnerships namely, Reno

Associates, Vista Company and Devon Company. The partnerships, which were

formed for the purpose of purchasing and distr ibuting ful l- length moLion

picture f i lms, were supervised by Lhe

of the Persky-Bright Organization were

Includes other adjustments which

Payrnents to ta l ing $2rL45.19 have

Persky-Bright 0rganizaLion. The off ices

located at 555 Madison Avenue, New York,

are not  a t  issue here in.

been appl ied against  th is  def ic iency.

1

2
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New York.  The pet i t ioners '  d is t r ibut ive share of  the master  f i lm negat ives,

acquired by the partnerships during the years in issue, form the basis of the

investment tax credit.  claimed by the respect. ive petit ioners.

4. Petit ioners submitted a letter in evidence from Columbia Pictures

Industr ies,  Inc.  addressed to Persky-Br ight  F i lms,  dated l lay 2,  1978,  which

they contend is representative of how Persky-Bright Fi lms handled the subject

master  f i lm negat ives dur ing the per iods in  issue.  Said le t ter  s tates:

" . . . th is  wi l l  serve to  conf i rm to you that  f rom t ime to t ime in
the ordinary course of business Columbia maint.ains negative and
preprint mat.erials relating to the motion pictures which it  distr i-
butes at  i ts  laboratory fac i l i ty  in  Woodside,  New York.  In  addi t ion,
after a reasonable period of t ime fol lowing the release of a picture
being distr ibuted by Columbia, we generally remove any negative held
at our laboratory faci l i ty in Los Angeles and transfer i t  to our
Woodside fac i l i ty .  "

Pet . i t ionersr  br ie f  s tates that  based upon the Columbia le t ter  " i t  is  c lear  and

wel l  founded. . . that  the tangib le personal  proper ty  in  th is  rnat ter ,  master  f i lm

negat ives,  have been and are s tored in  New York Statet r .

5. Petit ioners further contend that a master f i lm negative is a manufac-

turing or processing device used to produce f inished goods and that the master

f i lm negatives in question were so used by the partnerships. In support of

their contention petit ioners submitted four letters from different companies

connected with the f i lm industry. One such letter, which is representative of

the others,  f rom Movie lab,  Inc.  and dated Apr i l  18,  1979,  def ines a master  f i lm

negat ive as fo l lows:

" . . .a  master  f i lm negat ive is  a  manufactur ing and processing
device or  mold f rom which i tems,  such as reels  of  f i lm,  are produced.
These f i lms can include duplicate negatives and prints which are sent
to  theatres or  te lev is ion s tat ions for  v iewing or  t ransmiss ion.
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After the director or c inematographer have contr ibuted their
a r t i s t ry  in  expos ing  or  I ' shoot ing"  the  or ig ina l  negat ive ,  the  ed i to r ,
sound s tud io ,  f i lm labora tory ,  e tc . ,  work  the  raw mater ia ls  in to
wares sui table for use or which gives new shapes, new qual i ty or new
combinat ions to matter which already has gone through some art i f ic ial
process by the use of machinery or other simi lar equipment.  This
processing then puts together a mold from which mult iple copies can
be manufactured. "

No evidence was offered at the hearing to establ ish that the partnerships were

involved with such product ion in New York State.

6. Pet i t ioners are under federal  audit  regarding the federal  investment

tax credit  c laimed for the subject master f i lm negat ives. Pet i t ioners argue

that as the federal  determinat ion would be relevant to the issue at.  hand, the

State should not make a determinat ion concerning the New York State investment

tax  c red i t  un t i l  the  federa l  i ssue is  dec ided.

CONCTUSIONS OF IAW

A. That the substant ive issues, whether the subject property had i ts

si tus in New York State and whether the property was used in the product ion of

goods, are quest ions which must be decided in order to determine i f  the subject

property qual i f ies for Ner,r  York investment credit .  I t  is not premature for

this Commission to decide both of these issues independent ly of any federal

determinat ion as the federal  authori t ies would not necessari lv concern themselves

wi th  these ques t ions .

B.  That  sec t ion  606(a) (2 )  o f  the  Tax  Law makes ava i lab le  to  a  taxpayer  an

investment tax credit  with respect to tangible personal property and other

tangible property which are depreciable pursuant to sect ion 767 of the Internal

Revenue Code, have a useful  l i fe of four years or longer,  are acquired by

purchase as def ined in sect ion 179(d) of the Internal Revenue Code, have a

si tus in New York and are pr incipat ly used by the taxpayer in the product ion of

goods by  ( in te r  a l ia ) manufac tur ing ,  p rocess ing  or  assembl ing .
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C. That assuming, without. deciding, that the subject master f i lm negatives

were depreciable personal property otherwise etigible for the invesLment tax

credit. ,  peti t ioners have fai led to est.ablish that during the years in issue,

the subject property had the required New York State situs or that the subject

property was principally used by Lhe partnership in quali fying activit ies.

While iL is not.ed that the subject master f i lm negatives may have been stored

from time Lo t.irne in this State and that they may have been used in a production

process, no evidence was introduced to shor+ that such production, i f  any,

occurred in New York State.

D. That the petit ions are denied and the notices of deficiency as noted

in Finding of Fact tt2tt are hereby sustained.

DATED: Albany, New York STATE TAX C0MMISSION

OcT 21 1983
@6u:@,r--
PRXS]DENT


