
STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Wi l l iam B.  Goetschius
MFIDAVIT OF MAIIING

for Redetermination of a De,f iciency or a Revision
of a Determination or a Relund of Personal fncome
& UBT under Article 22 & 23i of the Tax law for the
Years  L972 ,  L973 ,  1974  &  19175 .

State of New York
County of Albany

, Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of Septenber, 1983, she served the within notici of Decision by
cert i f ied mail upon Wil l iarn B. Goetschius, the petit ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lorss:

hri l l iam B. Goetschius
2246 Ridge Road
Westminster, MD 21151

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial dr:pository) under the- exi lusive care and cuitody of
the United States Postal Sr:rvice within the State of New York.

That. deponent further says
herein and that the address set
of the petit ioner.

Sworn to before rne this
28th day of September, 1983.
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^A,UTHORIZED TO ADITINISTER
OATHS PIIRSUANT T0 TAX lrAlt
sEg.rroN r.74

that the said addressee is the petit ioner
forth on said wrapper is the last known address

/
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STATE OF NEI^I YORK

STATE TAX COMMISSION

ln the llatter

Wil l iam

of the Petit ion
o f

B.  Goetschius
AI'F]DAVIT OF }TAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
& UBT under Article 22 & 23 of the Tax law for
the Years 1972,  1973,  1974 & 1975.

State of New York
County of Albany

- connie Hagelund, being dury sworn, deposes and says thal she is an
elployee of the State Tax Commission, over- 18 years of- age, and that on the
28th.{ay-of September, 1983, she served the within noticE 6f Decision by
certified mail upon Alexand.er Gurevitch the representative of the petitioner in
the within proceeding, by €,nclosing a true copy thereof in a securl ly sealed
postpaid !/rapper addressed as fol lows:

Alexander Gurevitch
157 N.  Middletown Rd.
Pear l  River ,  NY 10965

and by deposit inS larne encl.osed in a postpaid properly addressed wrapper in a
(pos_t- of f  ice or of f icial derpository) under the- exi lusive care and cuilody of
the united states Postal sr:rvice within the state of New york.

^ . That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wlapper is the
rast known address of the r:epresentative of the petit ioner.

Sworn to before rne this
28th day of  September,  1983.
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AUSHONIZED TO ADTtrINISTER
o/,xHs PUBSUA$r 10 TaX l/tsl
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

September 28,  1983

William B. Goetschius
2246 Ridge Road
Westminst.er, llD 2IL57

Dear Mr.  Goetschius:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Art icle 78 of the Civi l  Practice Law and Rules, and must be comnenced in
the Suprene Court of the St.ate of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the cc,mput.ation of t.ax due or refund allowed in accordance
t+ith this decision may be arddressed to:

NYS Ilept. Taxation and Finance
law Ilureau - litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2a7a

Very truly yours,

STATE TAX COM}IISSION

cc: Petit ioner's Represent:ative
Alexander Gurevitch
157 N. Middletorsn Rd.
Pearl River, NY 10965
Taxing Bureaut s Reprer;entative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t lon

o f

WILLIAM B. GOETSCHIUS

for Redeterminat ion of a De:Eici-ency or for
Refund of Personal Income arrd Unincorporated
Business Taxes under Articlrrs 22 and, 23 of
the  Tax  Law fo r  the  Years  1972,  1973,  L974
a n d  1 9 7 5 .

DECISION

Peti t ioner,  I , l l - l l iam B. Goetschius, 2246 Ridge Road, Westminster,  Maryland

2LI57, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated busi.ness taxes under Art ic les 22 and, 23 of

the  Tax  Law fo r  the  years  1972,  1973,  1974 and,  1975 (F i le  Nos.  21348 and

2L349) .

A formal hearing was held before Arthur Brayr Hearing Off lcer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on March 25, 1981 at 9:15 A.M. Pet i t ioner appeared by Alexander Gurevi tch,

Esq. The Audit  div is ion appeared by Ralph J. Vecchio (Barry M. Bresler,  Esq.,

o f  counse l ) .

ISSUES

I.  Whether  the pet i t ion of  Wi l l ian Goetschius is  suf f ic ient ly  broad to be

cons ide red  the  pe t i t i on  o f  Cha r l o t t e  Goe tsch ius .

I I .  Whether  the income which Mr.  Goetschlus der ived f rom gains at t r ibutable

to the insta l lment  sale of  real  property ,  and the ln terest  therefrom, const i tu ted

income subject  to  personal  income tax and unincorporated business tax.

I I I .  Whether  penal t ies r r rere proper ly  asser ted.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Wi l l iam B.  Goetsch ius ,  and h is  w i fe ,  Char lo t te  M.  Goetsch ius '

f i led a New York State Combilned Income Tax Resident Return for 1972. On this

return they reported the gai ln on an instal lment sale of 44.34 acres of land in

L972.  Pet i t ioner  d id  no t  f j - le  an  un lncorpora ted  bus iness  tax  re tu rn  fo r  L972.

2. Mr. and Mrs. Goetschius did not f i le New York State personal income

tax returns or unincorporated business tax returns for the years 1973 and 1974.

3 .  Pet i t ioner ,  Wi l l ianr  B .  Goetsch ius ,  and h is  w i fe ,  Char lo t te  M.  Goetsch iusr

filed a New York State Combii-ned Income Tax Nonresident Return for 1975. On

this return they reported the gaf-n received ort  a I972 instal lment sale1.

Pet i t ioner did not f i le an rrnincorporated business tax return for L975.

4 .  Tn  1972,  Wi l l iam B.  Goetsch ius  and h is  w i fe ,  Char lo t te  M.  Goetsch ius

sold two parcels of land located in New York State on an instal lnent basis.

One parce l  cons is ted  o f  44 . : t4  acres ,  the  o ther  o f  12  acres .

5.  On November 28,  I9- , t7 ,  the Audi t  Div is ion issued a Not lce of  Def ic iency

accompanied by an explanatory Statement of Audit changes which proposed

def ic iencies of  personal  inr :ome tax of  $3r535.30 and unincorporated business tax

o f  $6 ,5 I4 .18  fo r  t he  yea rs  1 .972  th rough  and  i nc lud ing  L975 .  I n  add i t i on ,

pena l t i es  pu rsuan t  t o  sec t i ons  685 (a ) (1 )  and  685 (a ) (2 )  o f  t he  Tax  Law in  t he

amoun t  o f  $3 ,540 .27  and  i n te r res t  o f  $2 ,69 I .26  were  asse r ted .  To  the  ex ten t

re levant  here in,  the Not ice of  Def ic iency was issued to Mr.  Goetschius on the

ground that  in terest  income and gain der ived f rom the insta l lment  sale of  assets

connected wLth a business were subject  to  unincorporated business tax and

personal  income tax.

I-  
The 1975 return did not f rrr ther ident i fy this sale.
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6. On November 28, L9' ,77 the Audit  Divis ion issued a Not ice of Def ic iency

accompanied by an explanator:y Statement of Audit Changes to Charlotte M.

Goetschius assert ing personal income tax due in the amount of $255.29, for the

years 1972 through and inclrrding L974, penalt iesr pursuart  to sect ions 685(a) (1)

and 685(a) (2 )  o f  the  Tax  Law,  in  the  amount  o f  $93.12 ,  and in te res t  o f  $68.12

f o r  a  t o t a l  d u e  o f  $ 4 1 6 . 5 3 .

7. On February 24, 1978 a pet i t ion on behalf  of  Wll l iam B. Goetschius was

f i led with the Tax Appeals l lureau of the State Tax Connission which requested a

redetermlnat ion or revision of the def ic iency or determinat ion made under date

of November 28, 1977 Lr the amount of tax of $10,049.48 and penalty and/or

interest of  $6,231.53. Ther;e amounts are ident ical  to the amounts asserted

against Wil l iarn Goetschi-us. The only document f t led with the pet i t ion which

mentioned Charlot te Goetsch:Lus was the attached power of at torney form. A

separate pet i t ion on behalf  of  Mrs. Goetschius was not f i led.

8. The 44.34 acre parcel of  land conveyed in 1972 was acquired by Mr.

Goetschius in segments from L937 to f951. Port ions of the land were acquired by

purchase and other port ions r f ,ere acguired by lnheri tance. Prior to 1969

one-third of the land was us;ed to grow shreet corn. The remaining two-thj-rds

of this parcel was woodland or swamp which was unsuitable for faruring. From

1969 until the date of the siale in L972 the l-and hras not farured because a

rezoning of the land resulteld in an increased tax assessment and rendered the

farming operat ion prohibi t i r rely expensive.

9. The twelve acre par:cel  conveyed in L972 included the Goetschiust home

and a barn. The parcel was farmed as a partnership unt i l  L952. In 1952 the

fruit trees loeated on the f:arm were destroyed and the farming operatlon was

discont inued. In 1958, farnr lng resumed on the land. In order to augment his
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income Mr.  Goetschius star terd a ret .a i l  roadsl -de stand on a segment  of  th is  parcel .

Mr.  Goetschius sold f ru i ts  €rnd vegetables at  the roadside stand unt i l  1970 when

the roadside stand was d iscont inued.  Mr.  Goetschius purchased most  of  the

vegetables sold at  th is  roacls lde stand.  In  1971 and 1972 l ' I r .  Goetschius

mainta ined f ru i t  t rees and sro ld the f ru l t  y ie lded f rom the t rees.

10.  In  November,  1972,  Mr.  Goetschius began moving farm equipment  and

personal  ef fects to Mary land in order  to take up res idence in Mary land in 1973.

Mr. and Mrs. Goetschius begern residi-ng in Maryland in January, L973.

11.  Mr.  and lv l rs .  Goetschius were advised bv thei r  accountant  that  unincor-

porated business tax would rLot  be inposed on the income or  gain ar is ing f rom

the insta l lment  sale of  the land on the assumpt ion that  the land nas a personal

asset .  Mr.  and Mrs.  Goetsch: ius were a lso advised by thei r  accountant  that  they

would not  incur  personal  inc,ome tax l iab i l i ty  on the l -nterest  on the insta l lnent

payments on the grounds that  they sold a personal  asset  and that  Mr.  and Mrs.

Goetschius moved f rom the State of  New York.

CONCLUSIONS OF LAW

A. That a proceedlng before the State Tax Commission is conmenced by the

t i rne ly  f i l i ng  o f  a  p roper  pe t i t ion  (Tax  Law $689(a) ;  20  NYCRR 601.3) .  S ince

Charlotte Goetschius did not f i le a separate pet i t ion and since the pet i t ion of

tr ' I i l l iam Goetschius does not include a chal lenge to the def ic iency asserted

against Charlot te Goetschius, the State Tax Commission renders no determinat ion

with respect to the def ic iency asserted agalnst Charlot te Goetschius.

B. That the parcel of  land consist ing of 44.34 acres had not been used

for farming for three years pr ior to i ts sale and i ts character changed from

a business asset to a personal asset.  Accordingly the gain from the sal-e of

this parcel was not unincorporated business gross income within the neaning and
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intent of  sect ion 705(") of  the Tax raw (Matter of Evelyn Dunning,

of the Estate of Edward M. Dunning, Deceased, state Tax commission, January 29,

Tax7982; Matter of louis J. coene [Deceased] and sophia r. coene, state

Commiss ion ,  September  19 ,  1980) .

C. That the gain fron the instal lment sale of lu ine 44.34 acre parcel

constituted income from New York sources within the meaning and intent of

sec t ion  632(b) (1 ) (A)  o f  the  Tax  law and 20  NycRR 131.3 .  Accord ing ly ,  such

paynents are subject to Nev'york state personal incone tax.

D. That sectLon 632(b)(2) of the Tax Law provides that:

"rncome from intangibre personal property,  incruding
annuit ies, div idends, interest and gains from the disposit ion
of intangible personal property,  shal l  const i tute income
derived from New York sources only to the extent that such
income is from property employed in a business, t rade, profession
or  occupat ion  car r ied  on  in  th is  S ta te . ' r

E. That the interest income received on the mortgage note ar is ing from the sale

o f  the  44 .34  acre  parce l  o f  p roper ty  was no t  income " . . . f rom proper ty  employed

in  a  bus iness t  t rade,  p ro fe r ;s ion ,  o r  occupat ion  car r ied  on  in  th is  s ta te . t '

(Tax  Law S632(b) (2 ) ) .  Acco: rd ing ly ,  th is  in te res t  income is  no t  sub jec t  to  New

York State personal income Lax (Matter of  Epstein v.  State Tax Comm., 89 A.D.2d

256).  Simi lar ly,  the interest income received on the mortgage note ar is ing

from the sale of the twelve acre parcel is not subject to New York State

persona l  income tax  ( Id . ) .

F. That al though the roadside stand was closed in 1970, pet i t i ,oner

cont inued to use the twelve acre parcel to harvest and sel l  f rui t .  Thus, the

character of the land remained a business asset.  Accordingly,  the gain and

interest income received on the instal lment sale of the twelve acre parcel of

land const i tuted unincorporated business gross income ar is ing from the l iquidat ion

of a business within the meaning of sect ion 705(a) of the Tax Law.

as Executr ix
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G. That the fai lure o:1 Mr. Goetschius to f i le a New York State unincor-

porated business tax return and pay unincorporated buslness tax rras due to

reasonable cause and not wi-L1ful  neglect.  Accordingly,  the penalt ies imposed

for fai lure to f i le an uninc:orporated busl-ness tax return and pay the tax due

thereon are cancel led. The remaining penalt ies inposed for fai lure to f i le New

York State personal income t :ax returns and pay the tax due on the returns

required to be f i led were properly asserted.

H. That the pet i t ion of Wil l iaur B. Goetschius is granted to the extent of

Conclusions of Law t tBtt ,  t tEtt  and t tGtt ;  that the Audit  Divis ion is directed to nodify

the Not ice of Def ic iency accordingly;  and thatr  except as modif ied, the pet i t ion

of Wil l iarn B. Goetschius is in al l -  other respects denied.

DATED: Albany, New York

SEP U B 1983
STATE TAX COMMISSION

PRESIDENT


