
STATE OF NEh' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rober t  G.  Goe le t  &  A lexandra  C.  Goe le t
AT'FIDAVIT OF UAILING

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncone Tax under Art ic le
22 of the Tax Law for the Years 1976 and New York
City Personal Income Tax under Art ic le 30 of the
Tax Law for the Year 1976 and New York City
Personal Income Tax under Chapter 46, Ti t le T of
the Administrat ive Code of the Citv of New York
fo r  the  Year  7977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Robert  G. Goelet & Alexandra C. Goelet,  the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Rober t  G.  Goe le t  &  A lexandra  C.  Goe le t
c /o  Goe le t  Es ta te  Co.
425 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO ADMINISTER
OATHS PTJRSUANT TO ?AX IJAW
SECTION 174

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address
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Robert  G. Goelet & Alexandra C. Goelet

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncone Tax under Article
22 of the Tax law for the Years 1976 and New york
City Personal Income Tax under Art.icle 30 of the
Tax Law for the Year 1976 and New york City
Personal Income Tax under Chapter 46, Ti t le T of
the Administrative Code of the Citv of New york
fo r  the  Year  1977.

AFFIDAVIT OT MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and thal on
the 6th day of l{ay, L983, he served the within notice of Decii ion by cert i f ied
mail upon Katherine l{. Bristor the representative of the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Katherine M. Bristor
Shearman & Sterl ing
53 Wal l  St .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under rhe-exi lusi.ve care and cuitody of
t'he united states Post.al service within the state of New york.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last knosn address of the representative of the petit ioner.

Sworn to before me this
6 th  day  o f  Hay ,  1983.

AUIHORIZED TO ISTER
OATHS PUNSUANT rO
sEctroN 174

TAX lllry



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT G. GOELET AND ATEXANDM C. GOELET

for RedeLerminat ion of a Def ic iency or for
Refund of New York State Personal fncome Tax
under Art ic le 22 of the Tax Law for the Years
1976 and, 1977 and New York City Personal Income
Tax under Art ic le 30 of the Tax law for the Year
7976 and New York City Personal fncome Tax
under Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the Year 1977.

DECISION

Pet i t ioners ,  Rober t  G.  Goe le t  and A lexandra  C.  Goe le t ,  c /o  Goe le t  Es ta te

Co.,  425 Park Avenue.,  New York, New York 10022, f i led pet i t ions for redeterminat ion

of a def ic iency or for refund of New York State personal income tax under Art ic le

22 of the Tax Law for the years 7976 and 1977 and New York City personal income

Lax under Art ic le 30 of the Tax Law for the year 1976 and New York City personal

income tax under Chapter 46, Ti t le T of the Administrat ive Code of the City of

New York for the year 7977 (Fi le Nos. 25566,25744 and 29322).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr iJ .28 ,  1982 aL  1 :30  P.M.  Pet i t ioner  appeared by  Shearman & Ster l ing

(Kather ine  M.  Br is to r ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

PauI  B .  Coburn ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l )

ISSI]E

Whether

C i ty  persona l

mining their

1976 and 1977

pet i t ioners properly excluded their  New York State and New York

income taxes from i tems of tax preference for purposes of deter-

New York State and New York Citv minimum income tax for the vears
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FINDINGS OF FACT

1.  Pet i t ioners ,  Rober t  G.  Goe le t  and A lexandra  C.  Goe le t ,  f i l ed  separa te ly

on a combined New York State fncome Tax Resident Return for the year 7976.

Pet i t ioners submitted as an attachment to this return a New York State Minimum

Income Tax Computat ion Schedule. Pet i t ioners did not include ' tFederal  excess

i temized deduct ions"  o f  $57r151.00  in  de termin ing  the i r  to ta l  New York  i tems

of tax preference because they subtracted New York State and local income taxes

and a modif icaLion for al locable expenses from federal  excess i temized deduct ions

thereby leaving no reportable balance.

2. Pet i t ioners f i led separately on a combined form New York State Income

Tax Resident Return for 1977. Pet i t ioners submitted as an attachment to this

return a New York State Uinimum Jncome Tax Computation Schedule. Petitioners

did not include Federal  adjusted i temized deduct ions of $2631046.00 in their

computat ion to determine their  total  New York i tems of tax preference because

they subtracted New York State and local income taxes and a modif icat ion for

al locable expenses from federal  adjusted i temized deduct ions thereby leaving

no reportable balance. Pet i t ionersr computat ions resulted in a reported refund due of

$ 8 6 , 2 7 0 . 3 9 .

3 .  On December  15r  7978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to Robert  G. Goelet assert ing addit ional personal income tax due of $2 1378.28 plus

pena l ty  and in te res t  o f  $9 ,161.A7 fo r  a  to t .a l  amount  due o f  $11,539.35  fo r  the

year 1976. The penalty asserted against Robert  G. Goelet for the year 7976 was

pursuant to Tax Law sect ion 685(c) for underest i rnat ing his personal income tax

due.

4 .  0n  December  15 ,  1978,  the  Aud i t  D iv is ion  a lso  issued a  Not ice  o f

Def ic iency to Alexandra C. Goelet assert ing that the amount of $32.34 was due

as penalty and interest for the year 7976.
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5. The Statement of Audit  Changes, which was issued to pet i t ioners on May

2, 1978 stated that the New York Tax law does not provide for the nodif icat ion

of Federal  excess i temized deduct ions and that the amount reported on the

Federal  income tax return had to be ful1y reported on the New York income tax

return. The St.atement of Audit  Changes also stated that the Federal  i temized

deduct ions that were considered excess deduct ions under the Internal Revenue

Code had to be included in the New York i tems of tax preference because New

York ut i l ized the Federal  def ini t ion of tax preference i tems. Accordingly,  the

Audit  Divis ion added the amount of the omit ted "Federal  excess i temized deduct ions"

to the reported i tems of tax preference to determine the New York i tems of tax

pre ference.

6 .  0n  Ju ly  30 ,  7979,  the  Aud i t  D iv is ion  issued to  pe t i t ioners '  lega l

counse l  a  no t ice  o f  par t ia l  d isa l lowance o f  pe t i t ioner ts  c la im fo r  a  re fund fo r

the  year  1977.  The no t ice  s ta ted  thaL,  o f  the  re fund c la ined o f  $86,270.39 ,

$57,309.54  wou ld  be  a l lowed and $28,872.05  wou ld  be  d isa l lowed.1  Th"  S ta tement

of Refund Adjustment,  which was issued pr ior to the foregoing not ice, deternined

the amount of pet i t ioners'  refund by adding pet i t ionersr I 'adjusted i temized

deduct ions"  o f  $263r046.00  to  pe t i t ioners '  repor ted  i tems o f  tax  p re fe rence o f

$210,901.00  to  de termine the  amount  o f  pe t i t ioners '  purpor ted  cor rec t  i tems o f

tax  p re fe rence o f  $473 ,947 .00 .  0n  the  bas is  o f  the  ad jus ted  i tems o f  tax

preference, the Audit  Divis ion recomputed pet i t ioners'  al leged New York State

and New York City minimum tax l iabi l i t ies. The explanat ion for Audit  Divis ion's

computat ions in the Statement of Refund Adjustment was essent ial ly the same as

tha t  p rov ided in  the  s ta tement  o f  Aud i t  changes da ted  l tay  2 ,1978.

1 
Thu Statement of Refund Adjustment establ ishes that the Audit  Divis ion
i n t e n d e d  t o  a l l o w  $ 5 7 , 3 9 8 . 3 4 .
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coNctusroNs oF tAId

A. That the personal income tax imposed by Art ic le 30 of the Tax Law for

the year 7976 and the personal income tax imposed by Chapter 46, Ti t le T of

the Administrat ive Code of the City of New York for the year L977 by i ts own

terms relates to and contains essent ial ly the same provisions as Art ic le 22 of

the Tax Law. Therefore, in addressing the issues presented herein, unless

otherwise specif ied, al l  references to part icular sect ions of Art ic le 22 shalL

be deemed references (though uncited) to the corresponding sect ions of Art ic le

30 of the Tax law for the year 7976 or Chapter 46, Ti tLe T of the Administrat ive

Code of the City of New York for the year 1977.

B. That subdivis ion (a) of sect ion 622 of the Tax Law def ines the New York

minimum taxable income of a resident individual as itthe sum of the items of tax

preference",  reduced by certain amounts. The term rr i tems of tax preferencett

means ' . . . the  federa l  i tems o f  tax  p re fe rence,  as  de f ined in  the  laws o f  the

Uni ted  Sta tes ,  o f  a  res ident  ind iv idua l . . . "  w i th  four  mod i f i ca t ions .  [Tax  Law

s622 (b) l

C. That,  dur ing the periods in issue, sect ion 57 of the fnternal Revenue

Code provided, in pert inent part :

"Sec t . ion  57 .  I tems o f  Tax  Pre ference.

(a )  In  Genera l .  - -  For  purposes  o f  th is  par t ,  the  i tems o f  tax
pre ference are  - -

(1) Excess I temized Deduct ions. - '  An amount equal to the
excess i temized deduct ions for the taxable year Ias determined
under  subsec t ion  (b ) ] .

:'r :k t'

(b )  Excess  I temized Deduct ions .

(1 )  In  Genera l .  - -  For  purposes  o f  paragraph (1 )  o f  subsec t ion
(a) the amount of the excess i temized deduct ions for any taxable
year is the amount by which the sum of the deductions for the
taxable year other than --
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(A)  deduc t ions  a l lowab le  in  a r r i v ing  a t  ad jus ted  gross
income,

(B)  the  s tandard  deduct ion  prov ided by  sec t ion  l4 l ,
(C) t t re deduct ion for personal exenpt ions provided by

s e c t i o n  1 5 1 ,
(D)  the  deduct ion  fo r  med ica l ,  denta l ,  e tc .  expenses

prov ided in  sec t ion  213,  and,
(E)  the  deduct ion  fo r  casua l tv  losses  descr ibed in

s e c t i o n  1 6 5  ( c )  ( 3 )  ,

exceeds 60  percent  (bu t  does  no t  exceed 100 percent )  o f  fhe
Laxpayer 's  ad jus ted  gross  income fo r  the  taxab le  year . , , . '

D. That pet i t i .oners properly included New York State and local income

taxes in determining their  Federal  i tems of tax preference since these amounts

were al lowed as an i temized deduct ion for Federal  income tax purposes I Internal

R e v e n u e  C o d e  9 5 7 ( b )  ( t ) ;  r 6 4 ( a )  ( 3 )  I  .

E. That dur ing the periods i -n issue sect ion 58(h) of the Internal Revenue

Code prov ided:

' rRegulat ions to include tax benef i t  rule.  --  The Secretary
shal l  prescr ibe regulat ions under which i tems of tax preference
shal l  be properly adjusted where the tax treatment giving r ise
to such i tems wi l l  not result  in the reduct ion of the taxpayer 's
tax under this subt i t le for any taxable years. "

No regulat ions were promulgated by the Secretary pursuant to sect ion

5B(h) of the Internal Revenue Code during the years in issue.

F. That no adjustment for Federal  income tax purposes would be made for

New York State and local income taxes under sect ion 58 of the Internal Revenue

Code since the tax treatment of those i tems resulted in a reduct ion of pet i t ioners'

t a x .

,)-  For the year 7971, the term excess i temized deduct ions was changed to
adjusted i temized deduct ions and was modif ied in def ini t ion to include
the sum of the deduct ions ( for the year) other than i tems A, c,  D and
E of Conclusion of Law "C" and the deduct ion al lowable under sect ion
6 9 1 ( c ) .  .  .  .



- 6 -

G. That dur ing the periods at issue the New York State Tax Law did not

contain a provision which permit ted the deduct ion of any port ion of New York

State and local taxes from Federal  i tems of tax preference to determine New

York i tems of tax preference. In recognit ion of this omission, the Legislature

enacted  sec t ion  622(b) (5 )  o f  the  Tax  Law (Governor 's  B i l l  Jacket ,  L  1980,  C.  669) .

This sect ion of the Tax f ,aw, which was added by chapter 669 of the laws of

1980' ef fect ive June 30, 1980, and appl icable to taxable years beginning after

December 31, 7979, provides for the reduct ion of adjusted i temized deduct ions by

a port ion of income taxes includable therein. Sect ion 622(b)(5) of the Tax Law

is not retroact ive to the periods at issue (Matter of  Dwight W. ldinkeLnan and

Margueri te P. WinkeLnan, State Tax Commission, March 5, 1982).  Accordingly,

pet i t ioners improperly calculated their  New York State and City minimum income

ri te P. Winkelman, supra; Matter of

Howard  Ross  and Nanet te  Ross ,  s ta te  Tax  commiss ion ,  February  5 ,  1982) .

H. That the pet i t ions of Robert  G. Goelet and Alexandra C. Goelet are

den ied .

DATED: A1bany, New York

rvtAY 0 6 1gg3
STATE TAx COMMISSION

tax (Matter of Dwieht W. Winkelman and Ma

SSIONER


