
STATE OF NEhr YoRK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Mart in Git , l i tz and Randi Git l i rz

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NfS & NyC fncome
Tax under Art ic le 22 & 30 of the Tax Law for the
Years  1975,  1976 & 1977 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Mart in & Randi Git t i tz,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mart in & Randi Git l i tz
2301 S. l ^ I .  70 th  S t ree t
Dav ie ,  FL  33317

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cui lody of
the united states Postar service within the st .ate of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

OATHS PUnSUfNt I0 tAf IJAIT
SECTION I.74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat.ter of the Petition
o f

Martin Gitlitz and Randi GiLLitz
ATFIDAVIT OF MAIIING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of NfS & NyC
Income Tax under Art ic le 22 & 30 of the Tax Law
for  the  Years  7975,  1976 & L977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the rdi thin not ice of Decision by cert i f ied
mai l  upon Stuart  H. Git l i tz the representat ive of the peLit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Stuart  H. Git l i tz
GitIiEz & Keegan
Sui te  807,  B iscayne B ldg . ,  19  W.  F lag}er  S t .
Miami ,  F l  33130

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

OATHS PT'RSUANT TO TAT LIW
SECTION 174

AUTHORIZED TO ADI{



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

tTay 6, 1983

Martin & Randi Git l i tz
2301 S.W. 70th Srreer
Davie,  FL 33317

Dear  Mr .  &  Mrs .  G i t l i t z :

Please take not ice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be cornnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 1222'l
Phone /f (518) 45'l-2070

Very truly yours,

STATE TA)( CO}1I{ISSION

cc: Petit ioner's Representative
Stuart H. Git l i tz
Git l i tz & Keegan
Sui te  807,  B iscayne Bldg. ,  19 I . / .  F lag ler  St .
Xiani, FL 33130
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

MARTIN GITTITZ AND RANDI GITI]TZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of  the  Tax  Law fo r  the  Year  1975,  Ar t i c le  22  o f
the Tax Law and Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for
the  Years  L976 and 1977.

DECISION

Pet i t ioners  Mar t in  G i t l i t z  and Rand i  G i t I i t z ,  2301 S.L I .  70 th  S t ree t ,

Dav ie ,  F lo r ida  33317 f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under Art ic le 22 of the Tax law for the year

7975, Art ic le 22 of the Tax Law and Chapter 46, Ti t le U of the Administrat ive

Code of the City of New York for the years 1976 and 1977 (Fi Ie Nos. 31295,

37296 and 37297).

0n August 10, 1982, pet i t ioners waived a hearing and requested that this

matter be decided by the State Tax Commission on the basis of the exist ing

record. After due considerat ion, the State Tax Commission renders the fol lowing

dec is  ion .

ISSUES

I. L/hether the Audit  Divis ion properly determined pet i t ioners'  tax

I iab i l i t y  us ing  a  bank  depos i t  ana lys is .

I I .  Whether pet i t ioners were al lowed an opportunity to appear and refute

such determinat ion.

FINDINGS OF FACT

1. Pet i t ioners Mart in Git l i tz and Randi GiLLiLz f i led New York State

income tax resident returns for the years 1975 through 1977.
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2 .  On Apr i l  4 ,  1980,  as  the  resu lL  o f  a  f ie ld  aud i t ,  the  Aud i t  D iv is ion

issued a  Not ice  o f  Def ic iency  aga ins t  pe t i t ioners  in  the  amount  o f  $1  ,879.52

p lus  pena l ty  and in te res t  o f  $756.59  fo r  a  to ta l  due o f  $21636.11  fo r  the  year

1975.  0n  the  same date  a  second Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioners

in  the  amount  o f  $747.93  p lus  pena l ty  and in te res t  o f  $237.49  fo r  a  to ta l  due

of  $985.42  fo r  the  year  1976.  A  th i rd  Not ice  o f  Def ic iency  r , r ras  i ssued aga ins t

pet i t ioners on the same date in the amount of $465.63 plus penalty and interest

o f  $ 1 0 8 . 2 8  f o r  a  t o t a l  d u e  o f  9 5 7 3 . 9 1  f o r  t h e  y e a r  1 9 7 7 .

3 .  0n  FebruaxY 2r  1979 pe t i t ioners  executed  a  Consent  F ix ing  Per iod  o f

Limitat ion Upon Assessment of Personal Income and Unincorporated Business Taxes

for  the  taxab le  year  1975 a l low ing  tax  to  be  assessed a t  any  t ime on  or  be fore

A p r i l  1 5 ,  1 9 8 0 .

4. Pursuant to a news art ic le concerning the Federal  indictment of

pet i t ioner Mart in Git l i tz on charges of food stamp fraud, the Special  Invest iga-

t ions  Bureau conducted  a  f ie ld  aud i t  o f  pe t i t ioners '  books  and records .

Pet i t ionersr accountant produced bank statements, cancel led checks and bank

books. Mr. Git l i tz would not appear and refused to answer any quest ions

arreging his f i f th amendment r ight against serf- incr iminat ion.

5. Because of the lack of adequate records and information, the auditors

conducted  a  bank  depos i t  ana lys is  o f  pe t i t ioners '  records .  Pet i t ioners t  ne t

deposits for each of the three years in issue were determined. Since the

depos i ts  on ly  re f lec ted  bank  t ransac t ions ,  es t imated  cash persona l  expenses  o f

$5 ,592.00  were  added to  the  ne t  depos i ts  fo r  each year  to  de termine to ta l

income. The auditor arr ived at the personal expense f igure by using the

"Family Budget Standard" for 7974 which l ists average weekly personal expenses

for var ious types of individuals ( ie:  employed woman, age 20-34, chi ld under
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1 ,  e tc . ) .  The schedu le  used fo r  the  en t i re  aud i t  here in  was the  s tandard  in

effect for 7974 and did not take into considerat ion the higher costs in effect

for 1975 through 1977 due to inf lat ion.

6. Pet i t ioners conceded that they could not refute the net deposit

f igures  bu t  p ro tes ted  tha t  the  $5  1592.00  f igure  fo r  persona l  expenses  pa id  by

cash was arb i t ra ry  and capr ic ious .  Pet i t ioners ,  however ,  d id  no t  p roduce any

evidence showing that the personal expense f igures were erroneous nor did they

produce any evidence indicat ing that any of the personal expenses were already

included in the bank transact ions by way of check payments for the i tems in

ques t ion .

7. Pet i t ioners also maintained that nei ther they nor their  representat ives

were given the opportunity to review the findings of the auditors in order to

corroborate or refute them and that the appl icable records are no longer in

existence. However,  there is no indicat ion in the f i le,  as submitted, that

pet i t ioners t \7ere ever denied their  r ights to review the f indings or voice their

p ro tes ts  in  person.  In  fac t ,  pe t i t ioners  vo lun tar i l y  wa ived a  persona l  appearance

at a pre-hearing conference choosing instead to conduct the conference by

cor respondence.

8 .  Pet i t ioners '  books  and records  were  re tu rned by  the  Spec ia l  Inves t iga t ions

Bureau by cert i f ied mai l  and a return receipt was signed.

CONCTUSIONS OF LAI,J

A .

return as

taxpayer

Hol land v

That where there is some factual basis for deciding that the tax

f i led does not accuratery ref lect the true income received by a

the Audit  Divis ion may reconstruct income using indirect methods (See

u n i t e d  s t a t e s ,  3 4 8  U . s .  7 2 r ,  1 3 1 - 1 3 2 ) .  P e t i t i o n e r  M a r t i n  G i t l i t z ' s

indictment on charges of food stamp fraud \ .eas a suff ic ient basis in fact for
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determining that a bank deposit  analysis was appropriate for substant iat ing the

income as reported on pet i t ioners'  tax returns.

B.  That  sec t ion  689(e)  o f  the  Tax  Law prov ides  tha t ,  w i th  cer ta in  except ions

not appl icable herein, the burden of proof is upon the pet i t ioner to show that

the not ices of def ic iency were in error.  Pet i t . ioners did not of fer any evidence

in any form whatsoever to substant iate their  content ion Lhat the personal

expense f igure used by the auditor was arbi trary and capric ious, nor did they

submit any evidence showing that they paid any of their  personal expenses by

check thereby demonstrat ing that such expenses r^rere not properly included as

persona l  expenses  pa id  by  cash.  Pet i t ioners  have,  there fore ,  fa i led  to  meet

their  burden of proving that the def ic iencies were erroneous.

C. That pet i t ioners voluntar i ly waived personal appearances at both a

conference and a hearing where they would have been given the opportunity to

explain or refute any of the audit  f indings on which the not ices of def ic iency

were based. Pet i t ioners cannot,  therefore, maintain that they were deprived of

an adequate opportunity to be heard.

D. That the Special  Invest igat ions Bureau returned pet i t ioners'  books and

records  by  cer t i f ied  mai l ,  re tu rn  rece ip t  reques ted .  I t  then  became pet i t ioners '

responsibi l i ty to adequately protect their  books and records. Pet i t ioners

produced no evidence which would indicate that the Department of Taxat ion and

Finance was responsible for the destruct ion or loss of any of pet i t ioners t

books  and records .



E.  That  the  pe t i t ion

the not ices of def ic iency

DATED: Albany, New York

II4AY 0 6 1983
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of Martin GiLLj-tz and Randi Gitl i tz is denied

i ssued  Ap r i l  4 ,  1980  a re  sus ta ined .

STATE TAX COMMISSION

and

PRXSIDENT


