
STATE OF NEI,I YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Phi l ip & Lois Gioio

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for rhe
Years  1975 & 1976.

AFFIDAVIT OI' MAII,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t 'he 1l . th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Phi l ip & lois Gioio, the pet i t ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Phi l ip & Lois Gioio
25 Stormytown Rd.
0ss ln ing ,  NY 10552

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the SLate of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
l l th  day  o f  May,  1983.

that the said addressee is the pet. i t ioner
forth on said wrapper is the last known address
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TAX COMMISSION

In the Matter of the Petition
o f

Phi l ip & lois Gioio

for Redeterminat ion of a Def ic iency or a Revision
of a Detenninat ion or a Refund of Personal fncome
& UBT under Article 22 & 23 of the Tax Law for
the Years 1975 & 1976.

AIT'IDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Thomas R. Langan the representative of the petitioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Thomas R. Langan
Mishkin, Dempsey, Gibbs & langan
1045 Park  S t . ,  Su iLe  C
Peekski l l ,  NY 10566

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said $rrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
1 l th  day of  I Iay,  1983.

AIIIIICNiT,TD TC ADI{I,1\IISTER.
OirillS PUI{SUANI T0 TAX IJAW
SECTION T74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  11 ,  1983

Phil ip & lois Gioio
26 Stormytown Rd.
Ossining, NY 10562

D e a r  M r .  &  M r s .  G i o i o :

Please take not ice of the Decision of the State Tax Commission enclosed
herer+ith.

You have now exhausted your right of review
Pursuant to sect ion(s) 590 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the date of this not ice.

at the administrat ive leveI.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision maV be addressed to:

NYS Dept. Taxation and Finance
Law Bureau * Li t igat ion Unit
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

cc:  Pet i t . ioner 's  Representat ive
Thomas R. langan
Mishkin, Denpsey, Gibbs & Langan
1045 Park St , . ,  Sui t ,e  C
Peekski l l ,  NY 10566
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t i -on

o f

PHILIP GIOIO AND LOIS GIOIO

for Redeterrninat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and, 23 of
the Tax Law for the Years 1975 and L976.

I .  Whether  pe t i t ioner  Ph i l ip  G io io rs

understated for unincorporated business tax

DECISION

Peti t ioners, Phi l ip Gioio and Lois Gioio, 26 Stormytown Road, Ossining,

New York L0562, f i led a pet i- t ion for redeterminat ion of a def ic iency or for

refund of personal income and unincorporated business taxes under ArtLcIes 22

and 23 of the Tax Law for the years 1975 and f976 (Fi fe Nos. 27225 and. 27495).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York ,  on  June 18 ,  1981 a t  2 :45  P. l { .  Pe t i t ioners  appeared by  Mishk in ,  Dempsey,

Gibbs & Langan (Thonas R. Langan, Esq.).  The Audit  Divis ion appeared by Ralph

J .  V e c c h i o ,  E s q .  ( T h o n a s  S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

income from self-employment was

and personal  income tax purposes

fo r  sub jec t  years .

I I .  Whether  pe t i t ioner  Ph i l ip  G io io rs  c la imed deduct ion  fo r  bus iness

expenses were ordinary and necessary and properly substant iated.

I I I .  hlhether pet i t ioner Phi l ip Gioio, i f  found to have understated his

income, is subject to a negl igence penalty pursuant to sect ion 685(b) of the

Tax Law.
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FINDINGS OF FACT

l .  Pet i t ioners, Phi l ip Gioio and Lois Gioio, his wife f i led New York

State income tax resident returns for I975 and L976. Pet i t ioner Phi l ip Gioio

f i led unincorporat.ed business tax returns for subject years.

2 .  On March  8 ,  L979,  the  Aud l t  D i -v is ion  issued a  Not ice  o f  Def ic iency

aga ins t  the  pe t i t ioners ,  asser t ing  persona l  income tax  o f  $1 ,150.00 ,  p lus

p e n a l t y  a n d  i n t e r e s t  o f  $ 2 4 8 . 0 0 ,  f o r  a  t o t a l  o f  $ 1 , 3 9 8 . 0 0  f o r  1 9 7 5  a n d  1 9 7 6 .

The not ice for personal income tax was based on a di-sal lowance of c lained

deduct ions taken on pet i t ionerst personal income tax return for 1975, For 1976,

the not ice for personal income tax was based on changes made to pet i t ioner

Phi l ip Gioiors unincorporated business income. On March 8, 1979' the Audit

D iv is ion  issued a  separa te  Not ice  o f  Def ic iency  aga ins t  pe t i t ioner  Pht l ip

Gio io  asser t ing  un incorpora ted  bus iness  tax  o f  $676.18 ,  p lus  pena l ty  and

in te res t  o f .  $142.62 ,  fo r  a  to ta l  o f  $818.80  fo r  1976.  The no t ice  fo r  un incor -

porated business tax was issued on the basis that pet i t ioner Phi1lp Gioio

understated his unincorporated business income for 1976.

3. At the hearing, the pet i t ioners agreed to the audit  adjustments made

to their  personal income tax for L975.

4. At the hearing, the pet i t ioners further agreed to the amendment of the

Department of Taxat ion and Financets answer, specif ical ly to paragraph 10,

wherein i t  was stated that negl igence penalty is asserted under sect ion 085(g)

of the Tax Law, and that i t  be corrected to read penalty asserted pursuant to

sec t ion  685(b)  o f  the  Tax  Law.

5. Pet i t ioner Phi l - ip Gioio for subject years was enployed by the New York

State Department of Correct ions as a stat ionary engineer.  In addit ion'  he
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also conducted an unincorporated business engaged in the renovat ion and contract ing

bus iness .

6. The Audit  Divis ion increased Phl l ip Gioio's unincorporated business

income, based in part ,  on an analysis of pet i t ionersr est imated personal l iv ing

expenses. The est imated cost of  l iv ing expenses had been determined by the

Audit Division on the basis of the family composition of ten children and two

adu l ts .  The bureau es t imated tha t  pe t i t ioners  requ i red  $10.00  a  week per

person for food; $100.00 per month for family clothing and an amount for out of

pocket expenditures.

7. On Septernber 11, 1976, pet i t ioner Phi l ip Gioio received a check

in the amount of $1,549.65 from the Maryland Casualty Courpany as a result  of  a

col l is ion 1oss. Pet i t ioners used the funds for var ious household expenditures.

The Audir  Divis ion refused to reduce pet i t ioners cash needs by this amount.

8. Pet i t i -oners maintained a charge account at Sears Roebuck and Company

whieh is used pr incipal ly for purchasing clothing for var ious members or the

fanni ly.  In addit ion, pet i t ioners also made occasional purchases of c lothes from

other retai l  establ ishments. A11 purchases made at Sears Roebuck and Company

and o ther  re ta i l  s to res  to ta l l ing  $1 ,250.94 ,  were  pa id  fo r  by  check .  The Aud i t

Divis ion previously al lowed pet i t ioners a $750.00 credit  for c lothing purchased

by check against the $1,200.00 cash requirement for c lothing expense. the Audit

Divis ion refused to reduce pet i t ionerst cash requj-rements by more than the $750.00.

9. Moneys required for miscel laneous cash purposes were obtained by

cashing checks made payable to ei ther cash or pet i t ioners. Copies of cancel led

checks made payable to cash or pet i t ioners in the amount of $1,066.00 were

subnit ted in evidence. The Audit  Divis ion refused to reduce pet i t ionersr cash

requirements by these check payments.
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10.  Pet i t ioner  Phi l ip  Gio io subrni t ted in to ev i -dence copies of  cancel led

checks  to ta l l i ng  $151 .75  i ncu r red  fo r  t r uck  repa i r s .  The  Aud i t  D i v i s i on '  i n

its examinati.on of his books and records had determined that thi.s amount had

been  pa id  f o r  by  cash ,  and ,  acco rd ing l y ,  i nc reased  pe t i t i one r t s  cash  requ i remen ts .

11.  Pet i t ioner  Phi l ip  Cio io contends that  he incurred expenses for  enter-

ta in ing var ious vendors,  f rom whom he purchased mater ia l ,  when they v is i ted

him at  h is  sunmer hone.  He argued that  these expendi tures were made because

dur ing the year  these vendors enter ta ined h iur  and i t  was h is  bel ie f  that  i t

was  good  bus iness  p rac t i ce  t o  rec ip roca te .

CONCLUSIONS OF LAW

A. That  pet i t ioner  Phi l ip  Gio io has establ ished that  cer ta in of  h is

cash living requirements as determined by the Audit Division were paid by check

and that he received a pay.nent from an insurance company which lras not considered

by the Audi t  Div is ion.  Accordingly ,  pet i t ioner fs  income f rom sel f -employment

as determined by the Audi t  Div is ion is  reduced in the fo l lowing amounts:

a)  By the amount  of  $450.00 which represents an addi t ional
reduct ion of  cash c loth ing expense for  amounts paid by
pe rsona l  checks  o f  pe t i t i one r .

b)  By the amount  of  $1,549.65 which represents an insurance
set t lement  received by pet i t ioners and used for  var ious
household expedi tures.

c)  By the amount  of  $1,066.00 which represents personal  checks
of  pet i t ioners made payable to cash or  themselves and used
for  l iv ing expenses.

d)  By the amount  of  $151.75 which represents t ruck repai rs
pa id  by  pe rsona l  check  o f  pe t i t i one r .

B.  That  pet i t i -oner  Phi l ip  Gio io has not  susta ined the burden of  proof

show that  the balance of  the increase to h is  business incone is  erroneous

improper.  Accordingly  said adjustment ,  as modi f ied,  is  susta ined.

t o

o r
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C.  That  pet i t ioner  Phi l ip  Gio io fa i led to show that  the d isal lowed

enter ta inment  expenses r { rere ord inary and necessary or  that  he mainta ined proper

reco rds  i n  suppo r t  t he reo f  [T reas .  Reg .  I . 274 -5 ] .  Tha t  pe t i t i one r  Ph i l i p  G io io

fa i led to susta i -n the burden of  proof  wi th in the meaning and intent  of  sect ion

689(e)  of  the Tax Law in establ - ish ing that  he was ent i t led to any deduct ion for

said business expenses.

D.  That  pet i t ioner  Phi l ip  Gio io has fa i led to establ ish that  any par t

of  the def ic iency asser ted by the Audi t  Div is ion was not  due to negl igence or

intent ional  d isregard of  the Tax Law. Accordingly ,  the penal ty  asser ted,

pursuant  to sect ion 685(b)  of  the Tax Law, is  susta ined.

E.  That  the Audi t  Div is ion is  hereby d i rected to modl fy  the not ices of

def ic iency dated March 8,

t tAtt ;  and that,  except as

respec ts  den ied .

DATED: Albany, New York

MAY 11 1983

1979, to be consistent with the Conclusion of Law

so granted, the pet i t ion is in al l  other

STATE TAX COMMISSION

PRESIDENT

ONER


