
STATE OF NEW YORK

STATE TAX COMI,IISSION

In the Matter of the PetiLion
o f

Rosa Genack

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
197L.

ATTIDAVIT OF MAIIINC

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Rosa Genack, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Rosa Genack
67-30 Burns St.
Fores t  H i l l s ,  NY 11375

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exclu" iv" 

""r"  
and cuitody of

the united states Postal service within the state of New york.

That. deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6tn day of May, 1983.

z
AUTFiORIZED TO STNR
OATHS PUR5UTNT TO
SECTION I?{

3AI IlrW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6, 1.983

Rosa Genack
67-30 Burns St.
Forest  Hi l ls ,  NY 1f375

Dear Ms. Genack:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit.
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive

Taxing Bureau' s Represent.ative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

ROSA GENACK

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le
22 of  the Tax Law for  the Year Ig7I .

DECISION

Pet i t i one r ,  Rosa  Genack ,  67 -30  Bu rns  S t ree t ,  Fo res t  H i1 l s ,  New York  11375 ,

f i led a pet i t ion for  redeterminaLion of  a def ic iency or  for  refund of  personal

i ncome tax  unde r  A r t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  1971  (F i t e  No .  12583 ) .

A formal  hear ing was commenced before Archibald Robertson,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two t r /or ld  Trade Center ,  New York,

New York  on  Sep tember  29 ,  1978  a t  1 :15  P .M.  and  con t i nued  s ine  d ie .  Pe t i t i one r

a p p e a r e d  b y  E i s e n s t a t  &  G o t t e s m a n ,  P . C .  ( S a m u e l  M .  E i s e n s t a t ,  E s q . ,  o f  c o u n s e l ) .

The rncome Tax Bureau appeared by Peter  crot ty ,  Esq.  ( r rwin Levy,  Esq. ,  o f

counse l )  .

By le t ter  dated January 14,  1980,  pet i t ioner  waived fur ther  formal  hear ing

and consented to submiss ion of  the pet i t ion to the State Tax Comrniss ion on the

f i l e  as  p resen t l y  cons t i t u ted .

ISSUE

Whether pet i t ioner ,  a member par tner  in  East  F ishki l l  Associates,  der ived

gain f rom par tnership property  appropr iated by the the State pursuant  to the

laws of  eminent  domain.

FINDINGS OF FACT

1.  On May

(now deceased) ,

6 ,  1966,  a  jo in t  ven ture

Rosa Genack (pet i t ioner

agreement  was executed

herein) ,  Azr ieL Genack,

by Isaac Genack

Samue l  E i sens ta t ,
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Lazar l laLz, Mannie A. Shapiro, Bernard Gold and Arthur Michaelson. The joint

venture was conducted under the name and style of East Fishki l l  Associates.

According to the agreement,  pet i t ioner had contr ibuted 30 percent of the

capital  investment of the joint  venture.

2 .  I n  1966 ,  Eas t  F i shk i l l  Assoc ia tes  acqu i red  ce r ta in  rea l  p rope r t y ,

compr is ing approximately  26.499 acres in  the town of  East  F ishki l l ,  Dutchess

Coun ty ,  f o r  a  cons ide ra t i on  o f  $180 ,000 .00 ,  p lus  b roke rage  fees  i n  t he  suo  o f

$20 '000 .00 .  On  Oc tobe r  28 ,  7970 ,  app rox ima te l y  13 .9O2  ac res  o f  sa id  p rope r t y

were appropr iated by the State pursuant  to sect ion 30 of  the Highway Law. The

S ta te ' s  o f f e r  t o  t he  j o i n t  ven tu re rs  f o r  t he  p rope r t y  was  $2131000 .00 ,  and  a

part ' ia l  pa)rment  of  $159r750.00,  const i tu t ing seventy- f ive percent  of  the tota l

o f f e r ,  p l us  i n te res t  t he reon  o f  $5 ,617 .88 ,  was  made  by  t he  S ta te  i n  1971 .

3 .  ( a )  0n  March  31 ,  7975 ,  t he  I ncome Tax  Bu reau  i ssued  a  S ta temen t  o f

Audi t  Changes against  Rosa Genack,  the Estate of  Isaac Genack and Samuel  M.

Eisenstat ,  ind iv idual ly  and as co-par tners d lb/u the f i rm name and sty le of  East

Fishki l l  Associates,  asser t ing unincorporated business taxes due in the amount

o f  $ 2 , 4 7 4 . 5 6 ,  p r u s  i n t e r e s t  o f  9 4 2 8 . 9 0 ,  f o r  a  t o t a r  o f  9 2 , 8 4 3 . 4 6 .  T h e  N o t i c e

of  Def ic iency issued under the same date stated,  in  per t inent  par t :

"The interest  and gain on involuntary convers ion of  properLy
he ld  by  Eas t  F i shk i l l  Assoc ia tes  i s  sub jec t  t o  t he  Un inco rpo ra ted
Business Tax as the property  r^)as herd for  business purposes.  t '

( b )  On  March  31 ,  1975 ,  t he  I ncome Tax  Bu reau  i ssued  a  No t i ce  o f

Def ic iency against  Rosa Genack,  asser t ing personal  income taxes in  the amount

o f  $ 4 8 8 . 7 4 ,  p l u s  i n t . e r e s t  o f  $ 8 6 . 8 1 ,  f o r  a  t o t a l  o f  g 5 7 5 . 5 5 .  T h e  S t a t e m e n t  o f

Audi t  changes accompanying said Not ice stated,  in  per t inent  par t :

" In format ion avai lable indicates that  you were a member par tner
in East  F ishki l l  Associates and that  for  the year  1971 your
dis t r ibut ive share of  in terest  and gain on the invoruntary
c o n v e r s i o n  o f  p r o p e r t y  w a s  $ 1 r 6 8 5 . 3 6  a n d  $ 1 6 1 6 5 2 . 5 4 ,  r e s p e c t i v e l y . "
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4 .  The  No t i ce  o f  De f i c i ency  i ssued  aga ins t  Eas t  F i shk i l l  Assoc ia tes

apport ioned the cost  basis  of  the real  property  in  accordance wi th the rat io

73.902/34 (number of  acres appropr iaLed.  /  to ta l  number of  acres) .  By memorandum

dated October 26,  I976,  the Audi t  Div is ion acknowledged that  sa id apport ionment

shou ld  be  on  a  t o ta l  o f  26 .499  ac res ,  r a the r  t han  34  ac res .

5 .  On  Ap r i l  28 ,  1971 ,  t he  j o i n t  ven tu re rs  f i l ed  i n  t he  Cou r t  o f  C la ims  a

cla im against  New York State for  a greater  amount  of  compensat ion for  the

tak ing.  Judgment was entered October 1,  1975,  upon a decis ion of  the Court  of

Cla ims which awarded the c la imants damages in the amount  of  $278 ,125.00 wi th

inLe res t  f r om Oc tobe r  28 ,  1970 .  Sa id  dec i s i on  s ta ted ,  i n  pa r t :

"The speci f ic  purpose for  the purchase Iof  the East  F ishki l l
p rope r t y ]  was  to  deve lop  sub jec t  f o r  commerc ia l  uses . . .  The  1
ev idence  a t  t r i a l  es tab l i shes  tha t  c l a iman t  [Mann ie  A .  Shap i ro ] '
was in  the business of ,  among other  th ings,  purchasing lands in
and around I .B.M. complexes throughout  the Uni ted States.  He
tes t i f i ed  a t  t r i a l  t ha t  he  had  been  a t t r ac ted  to  sub jec t  because
o f  i t s  p rox im i t y  t o  t he  I .B .M .  comp lex  i n  Eas t  F i shk i l l .  Such
propert ies were then developed for  commercia l  use to take
advantage of the needs of the tremendous work forces employed by
I . B . M .  a t  i t s  p l a n t s . "

6.  Both the c la imants and the State appealed f rom the aforement ioned

decis ion.  The Appel la te Div is ion modi f ied the judgment  by increasing the

damages  to  $293 ,450 .00 ,  w i t h  app rop r i a te  i n te res t .  Shap i ro  v .  New York ,  61

A .D .2d  852  (3d  Dep t .  1973 ) .  The  Cour t  compu ted  the  award  as  f o l l ows :

(a)  Wi th regard to 9.5 acres,  which \ , rere rocky and rugged
terra in,  the Court  accepted the f igure set  by the c la imant 's
app ra i se r ,  name ly  $325 .00  pe r  ac re ,  as  reasonab le  i n  l i gh t  o f
the ev idence.  The Court  s tated that  the value of  the rugged
land remained the same before and af ter  the appropr iat ionl
therefore,  no consequent ia l  damages were awarded wi th respect
the re to .

Mannie A.  Shapiro,
See Finding of  Fact

the named c la imant ,
t t l t t ,  s u p r a .

was one of  the jo int  venturers
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(b) The Appel late Divis ion computed the per acre value of
the remaining 17 acres, at  the t ime of purchase by the claimants,
a s  $ 1 1 , 5 8 0 . 0 0 .  ( $ 2 0 0 , 0 0 0 . 0 0  l e s s  t h e  v a l u e  o f  t h e  r u g g e d  l a n d ,
above, div ided by 17. )  I t  accepted the lO"f per year increment
as found by the Court  of  Claims, which increment yielded a 1970
p e r  a c r e  v a l u e  o f  $ 1 7 , 3 2 0 . 0 0 .

( i )  The Court  awarded d i rect  damages for  the 13.9
ac res  app rop r i a ted  by  t he  S ta te  i n  t he  amoun t  o f  9240 r750 .00
( $ 1 7 , 3 2 0 . 0 0  x  1 3 . 9 ) .

( i i )  l { i t h  rega rd  t o  t he  l as t  3 .1  ac res ,  t he  Cou r t
awarded  damages  o f  $52 ,700 .00 .  The  Cour t  o f  C la ims  had  found
that  the af ter  va lue of  sa id acreage was the same as that  of  the
rugged acreage s ince i t  had been capable of  commercia l  development
but  af ter  tak ing became landlocked.  The h igher  cour t  thus
ca l cu la ted  the  l oss  as  $17 ,320 .00  pe r  ac re  l ess  t he  a f t e r  va lue
o f  $ 3 2 5 . 0 0  p e r  a c r e .

CONCLUSIONS OF LAI/

Tha t  du r i ng  1971 ,  t he  j o i n t  ven tu re  Eas t  F i shk i l l  Assoc ia tes  d id  no t

any gain upon the Staters payment to i t  o f  appropr iat ion proceeds

the State Tax Commission th is

B.  That  dur ing L971,  the only income pet i t ioner  Rosa Genack received upon

the State 's  payment  of  appropr iat ion proceeds was her  share of  in terest  accrued

the reon  i n  t he  sum o f  $5 ,617 .88 .  The re fo re ,  pe t i t i one r  owes  pe rsona l  i ncome

tax  on  he r  p ropo r t . i ona te  sha re  o f  sa id  i n te res t .

C.  That  the pet i t ion of  Rosa Genack is  granted to the extent  ind icated in

A .

recognize

(Ma t te r  o f  Eas t  F i shk i l l  Assoc ia tes

d a t e ) .

Conclus ion of  Law t tAt t  and

modi f ied accordingly ;  and

other  respects susta j_ned.

DATED: Albany, New York

fvrAY 0 6 t933

,  s i gned  by

the  No t i ce  o f  De f i c i ency  i ssued  on  March  31 ,  1975  i s

tha t ,  excep t  as  so  mod i f i ed ,  t he  de f i c i ency  i s  i n  a l l

STATE TAX COMMISSION


