
STATE OF NEW YORK

STATE TAX COI{MISSION

In the Maner of EhE-FEtition
of

David R. & Donna J. Gass
AIT'IDAVIT OT I'IAII,ING

for Redeterninat ion of a Def ic iency or a Revision
of a Deternination or a Refund of personal fncome
Tax under Article 22 of the Tax law for the
Year  1977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Financel over 18 y""., of age, and that ont 'he-5th day of M3Y, 1983, he served the within notice of Decision by cert i f ied
mail upon David R. & Donna J. Gass, the petit ioner in the within proceeding,
by_enclosing a true copy thereof in'a secirrery sealed postpaid wrapper
addressed as fo l lows:

David R. & Donna J. Gass
1.2004 Greenleaf Dr.
Huntsvi l le, AL 35803

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a(post office or officiar depository) o"a"i. itru-"*irori.re care and cust.ody ofthe united states Postal service within the state of New york.

- That deponent further says that the said
herein and that the address set forth on said
of the pet. i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.
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addressee is the petit ioner
hrrapper is the last known address

AUTTIORIZED TO ADI{
OATHS PURSUANT 10
saclroN 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

May 6,  1983

David R. & Donna J. Gass
12004 Greenleaf Dr.
Huntsvi l le, AL 35803

D e a r  M r .  &  M r s .  G a s s :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of Lax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, Ner* York 12227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX CO},IMISSION

Pet i t ioner I  s Representat ive

Taxing Bureau' s Representative



I

STATE OF NEhI YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

DAVID R. GASS and D0NNA J. GASS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicle 22
of  the  Tax  Law fo r  the  Year  1977.

DECISION

Pet i t ioners ,  Dav id  R.  Gass  and Donna J .  Gass ,  72004 Green lea f  Dr ive ,

Huntsv i l le ,  A labama 35803,  f i led  a  pe t i t ion  fo r  redeLerminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  L977 (F i le  No.  28383) .

0n  August  25 ,  1982 pe t i t ioners  adv ised the  Sta te  Tax  Commiss ion ,  in

wri t ing, t .hat they desired to waive a smal l  c laims hearing and submit the case

to the State Tax Commission so that a decision could be based upon the ent ire

record  conta ined in  the  f i le .  A f te r  due cons idera t ion  o f  sa id  record .  the

Commiss ion  renders  the  fo l low ing  dec is ion .

ISSI]E

Whether  in te res t  shou ld  be  assessed aga ins t  pe t i t ioners  f rom

of their  return through twenty days after receipt of  pet i t ioners'

computat ion or rather through the date of payment of said revised

FINDINGS OF FACT

the due date

revised tax

tax computat ion.

1 ,  Pet i t ioners ,  Dav id  R.  Gass  and Donna J .  Gass ,  t ime ly  f i led  a  jo in t  New

York  Sta te  Income Tax  Res ident  Return  fo r  1977.  Pet i t ioner  Dav id  R.  Gass  d id

not report  on this return any income result ing from purchases of stock under

h is  employer 's  s tock  purchas ing  p lan .
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2 .  0n  Apr i l  11 ,  1979,  the  Aud i t  D iv is ion  issued a  SLatement  o f  Aud i t

Changes re f lec t ing  add i t iona l  tax  due fo r ' J .977 in  the  amount  o f  $714.14  p lus

interest of  $60.03, along with an explanat ion that stock opt ion income of

$61118.00  wou ld  be  t .axab le  on  pe t i t ioners r  New York  S ta te  re tu rn  fo r  1977.  0n

May 3, 7979, pet i t ioners protested the Statement of Audit  Changes issued

Apri l  11, 7979. They asserted that their  1977 New York State income tax return

(perhaps) should have ref lected the value of the stock opt ion at the t ime they

received the stock. Therefore, pet i t ioners recomputed their  tax for 1977 as

f o l l o w s :

Average Market Value of Stock Received
Cost of Stock to the Pet i t ioner
Stock Option Income per Share
Number of Shares Received
Stock Option Income
New York State Income per 0r iginal  Return
Corrected Income

Tax Per Schedule
Income Tax Previously Stated
Addit ional Personal Income Tax Due

$ 25 .s0
1r .66

$-----B:84
200

5-2" 76-m0
L6 ,293 .28

$19  , 061  . 28

$  1 ,287 .35
989  . 33
298.02

The Audit  Divis ion did not accept pet i t ioners'  recomputat ion of

addit ional tax due for 1977 .  0n August 31, 1979, a Not ice of Def ic iency r l ras

issued to pet i t ioners for L977 assert ing addit ional tax due in the amount of

$714.14 .  Pet i t ioners  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  th is  de f ic iency

on November 1, 1979.

3. The Audit  Divis ion subsequent ly accepted pet i t ioners'  revised computat ion

of the addit ional tax due for 1977. The tax due, as stated on the Not ice of

Def ic iency ,  was  rev ised to  $298.02 ,  p lus  in te res t  (computed to  Apr i l  23 ,  1982)

o f  $113.06 .  0n  May 10 ,  7982,  pe t i t ioners  sent  a  check  in  the  amount  o f  $326.00 ,

in  payment  of  the $298.02 in  taxes,  p lus $27.98 in  in terest .  Pet i t ioners

asserted that the interest payments should only cover the period from April 15
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1978 through May 23, L979; that the date of NIay 23, 1979 gave the Audit  Divis lon

twenty (20) days to respond to the pet i t ionersr let ter of  May 3, L979n which

le t te r  con ta ined pe t i t ioners t  p roposed recomputa t ion  o f  tax .  Pet i t ioners

assert  that the Audit  Divis lonrs fai lure to promptl-y and properly advise them

with respect to said proposed recomputat ion caused undue delay, which in turn

resulted in addit ional accumulated interest being accrued against pet i t ioners

in violat ion of the State Tax Commissionrs rules.

CONCLUSIONS OF LAW

A. That sect ion 684 of the Tax Law provides that interest be imposed on

any amount of income tax not paid on or before the due date of a tax return.

B. That Art ic le 22 of the Tax Law does not provide for the suspension'

waiving or abatement of interest properly imposed.

C. That pet i t ionersr assert ion is tantamount to a waiver on the ground of

laches. This is deni.ed on the authori ty of Matter of  Jamestown Lodge 1681

Loya l  Order  o f  Moose,  Inc .  (Catherwood) ,  31  A.D.2d 98 I ,  where  i t  i s  sa id  tha t

' r laches, waiver or estoppel nay not be iurputed to the State in the absence of

s ta tu to ry  au thor i ty . . . .  Th is  ru le  i s  genera l l y  app l ied  in  connect ion

w i t h  t a x  m a t t e r s . . . . t t

D. That the pet i t ion of David R. Gass and Donna J. Gass is denied

Notice of Def ic iency issued August 31, 1979, as revised on Januaxy 29,

with i ts payments of $326.00 is sustained together with such addit ional

as now may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

MAY 0 6 1983 tD-,a/,, '

and the

1982,

interest


