
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Carmen & Adelia Garzta

for Redetermlnat ion of a Def ic lency or a Revision
of a Determlnation or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  L972 & L973.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, belng duly sworn, deposes and says that she is an
employee of the Departnent, of Taxation and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the withln not ice of Decision by
certified nail upon Carmen & Adelia GarzLa, the petitioner in the within
proceedlng, bI enclosing a true copy thereof in a securely sealed postpald
trrapper addressed as fol lows:

Carmen & Adella Garzla
202 KLng Avenue
Solvay, NY L3209

and by depositing same enclosed in a postpaid properly addressed lrrapper in a
(post of f ice or off ic ial  deposltory) under the exclusive care and custody of
the United States Postal-  Service withln the State of New York.

That deponent further says that the sald addressee is the petitioner
hereln and that the address set forth on sald wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
29 th  day  o f  June,  1983.

:rla

i '.UI}ICNIZED TO AI.}}IINISTER
O^irTllS PI,BSUANI I0 IAX lAW
SECTION I74
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STATE OF NE}J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Carmen & Adelia Gatzj'a :

for Redetermination of a Deficlency or a Revision :
of a Deternination or a Refund of Personal Income
& UBT under Art ic le 22 E, 23 of the Tax Law for the:
Years  1972 & 1973.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Financer oV€r 18 years of age, and
that on the 29th day of June, 1983, she served the within notlce of Declsion by
cert i f ied mai l  upon Donald J.  Aqui l io the representat ive of the pet i t ioner ln
the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Donald J.  Aqui l io
Birnbaum, Manaker & Aguilio
Suite 805 Carr ier Tower
Syracuse,  NY 13202

and by depositing same encl-osed ln a postpaJ.d properly addressed wrapper ln a
(post of f ice or off ic ial  depository) under the excl-uslve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on satd wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
29th day of  June,  1983.

dUi.TIURIZED TO ADMINISTER
OAIHS PURSUANT T0 IAX IrAIT
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

Carmen & Adel ia Garzia
202 King Avenue
Solvay, NY 73209

D e a r  M r .  &  M r s .  G a r z i a :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building /19 State Campus
A1bany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r t s  Rep resenLa t i ve
Donald J.  Aqui l io
Birnbaum, Manaker & Agui l io
Sui te 805 Carr ier  Tower
Syracuse,  NY 13202
Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ions

o f

CARMEN AND ADELIA GARZIA

for  Redeterminat ion  o f  Def ic ienc ies  or  fo r
Refunds of Personal Income Tax and
Unincorporated Business Tax under Art ic les 22
and 23 of the Tax Law for the Years 1972 and
1 9 7 3 .

DECISION

Peti t ioners, Carmen and Ade1ia Garzia, 202 King Avenue, Solvay, New York

13209, f i led pet i t ions for redeLerminat ion of def ic iencies or for refunds of

personal income tax and unincorporated business tax under Art ic les 22 and 23 of

the Tax Law for the years 1.972 and 1973 (Fi le No. 24090).

A formal hearing ldas commenced before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, 333 East Washington Street,  New York, New

York on June 15 ,  7982 and concluded at the same off ices on August 9, 1982 with

al l  br iefs to be submitted by November 5, 7982. Pet i t ioners appeared by

Bi rnbaum,  Manaker ,  and Aqu i r io  (Dona ld  J .  Aqu i l io ,  Esq. ,  o f  counser ) .  The

Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Anne t { .  Murphy ,  Esq. ,  o f

c o u n s e l ) .

ISSI.]E

l{hether the Audit  Divis ion properly determined Carmen and Adel ia Garzia's

l iabi l i ty for personal income tax and unincorporated business tax upon a f ie ld

aud i t  o f  Carmen 's  Restaurant .

FINDINGS OF FACT

1.  Pet i t ioners ,  Carmen and Ade l ia  Garz ia ,  f i l ed  jo in t  New York  S ta te

Income Tax Resident Returns for 7972 and 7973. 0n the income tax return for
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I 9 7 2 ,  p e t i t i o n e r s  r e p o r t e d  t h e i r  t o t a l  i n c o m e  a s  $ 6 , 1 1 0 . 1 0 .  P e t i t i o n e r s

repor ted  a  to ta l  income o f  $9  ,647 .38  fo r  1973.

2. Pet i t ioner Carmen Garzia did not f i le a Nerrr  York State Unincorporated

Bus iness  Tax  Return  fo r  1972.

3. Pet i t ioner Carmen Garzia f i led a New York State Unincorporated Business

Tax Return for 1973. 0n this return, Carmen Garzia reported a net prof i t  f rom

h i s  b u s i n e s s  o f  $ 9 , 6 4 7 . 3 8 .

4 .  On Apr i l  4 ,  1978 the  Aud i t .  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners  wh ich  asser ted  a  de f ic iency  o f  persona l  income tax ,  fo r  the  years

1972 Lhrough 1975,  in  the  amount  o f  $11,345.37 ,  p lus  pena l ty  and in te res t  o f

$ 9 ' 2 8 5 . 4 1 '  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 2 0 , 6 3 0 . 7 8 .  T h e  a s s e r t e d  d e f i c i e n c y  o f

personal income tax was premised upon an understatement of income which was

purportedly revealed during an audit  by the Sales Tax Unit  of  the Audit  Divis ion

(here ina f te r  r rsa les  tax  aud i t r r )  o f  Carmenrs  res taurant .  The pena l ty  asser ted

in  the  Not ice  o f  Def ic iency  was fo r  f raud pursuant  to  sec t ion  685(e)  o f  the  Tax

Law.

5'  Subsequent to the issuance of the Not ice of Def ic iency, the Audit

D iv is ion  rev ised the  asser ted  de f ic iency  o f  persona l  income tax .  The de f ic iency

of personal income Lax current ly asserted by the Audit  Divis ion is for the

years  7972 and 1973 in  the  amount  o f  $51265.12 ,  p lus  a  pena l ty  pursuant  to

sect ion 685 (b) of the Tax Law for negl igence in the amount of $263.25, and

in te res t  o f  $21593.29 ,  fo r  a  to ta l  amount  due o f  $81727.66 .  The bas is  fo r  th is

reduct ion was adjustments made to the sales tax audit .

6 .  0n  Apr i l  14 ,  1980 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners  wh ich  asser ted  a  de f ic iency  o f  un incorpora ted  bus iness  tax  fo r  the

years  1972 and 1973 in  the  amount  o f  $2 ,498.53 ,  p lus  a  pena l ty  fo r  neg l igence
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o f  $ 7 2 4 . 9 3  a n d  i n t e r e s t  o f  $ 1 , 2 3 6 . 2 5 ,  f o r  a  t o t a l  a m o u n t  d u e  9 3 , 8 5 9 . 7 1 .  T h e

asser ted  de f ic iency  o f  un incorpora ted  bus iness  tax  was premised upon the  sa les

tax audit  which revealed income subject to unincorporated business tax.

7 .  Pet i t ioner Carmen Garzia is the owner of a business known as Carmen's

Restaurant  (herea f te r  ' t res taurant " ) .  The f i rs t  f loor  o f  the  res taurant  has  a

dining room and a bar area. The dining room has seat ing for approximately two

hundred people and is used for banquets as wel l  as regular mea1s. The bar area

has approximately twenty tables. Food is also served in the bar area. There

is a room on the second f loor of the restaurant which seats approximately 150

people and is used for banquets and meetings. The outside of the bui lding is

attract ively landscaped and the bui lding is in excel lent condit ion. The

restaurant is located in an industr ial  area. I t  is surrounded by a chemical

p lan t ,  a  s t .ee l  f i rm,  and a  scrapyard .

B. The sales tax audit  was performed through an examinat ion of the sales

and cash payments journal for the ent ire audit  per iodl  purchase invoices for

the  per iod  March  1 ,  1973 th rough August  31 ,  1973;  sa les  tax  re tu rns  fo r  the

audit  per iod; income tax returns for 1973; and bank statements and cancel led

checks .

9 .  The aud i to r  accepted  the  food sa les  as  recorded on  the  res taurant ' s

books and records. However,  separate mark-ups were computed on l iquor purchases

and beer purchases. The mark-ups were computed by determining the di f ference

between the  res taurant ' s  purchase pr ice  and se l l ing  pr ice .  The computa t ion  o f

the sel l ing pr ice was based upon the number of dr inks per bott le afLer an

al lowance for spi l lage. These computat ions resulted in a mark-up on beer of

2291" and a mark-up on liquor of 775%. These mark-ups were then applied to the

res taurant ' s  purchases  o f  l iquor  and beer ,  Iess  an  a l lowance fo r  sa les  tax ,  to
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determine taxable sales. The audited taxable sales were then divlded by the

taxable sales reported by pet i t ioner to determine an error rate. The rate of

error was then appl ied to the taxable sales which pet i t ioner reported during

the ent ire audit  per lod to determine the sales tax due.

10. After the audit  was concluded, Carmen Garzia argued that a large

port ion of his food sales rrere made to exempt organizat ions. This was not

taken into account ln the sales tax audit  s ince the non-taxable sales could not

be  subs tan t ia ted .

11. The auditor found that pet i t ioners reported more sales on their  i .ncome

tax returns than were reported on the restaurantts saLes tax returns. However,

the mark-up test resulted in greater sales than those reported on the lncome

tax return.

12. After the sales tax assessment was issued, the Audit  Divis ion agreed

to nake adjustnents which resulted in a lower assessment.  The lndividual who

represented Carmen Garzia at that tlme agreed to withdraw the petition challenging

the sales tax assessment on the basis of the adjustments made by the Audit

Divis l-on. Thereafter,  Carmen GarzIa pai-d the sales tax due upon being advlsed

by his representat ive that he was required to do so. However,  Carmen GarzIa

was dissat isf ied wlth the arrangement reached by his representat ive and the

Audit  Divis ion and promptly discharged hls representat ive.

13. A separate audit  for the purpose of deterninl-ng the asserted income

tax or unincorporated business tax due was not conducted by the Audit  Divis lon.

14. The restaurantrs sales ln the bar area \rere recorded on the restaurantrs

books in a different manner than its sales in the banquet area. In the bar

area, sales of beer,  l iquor and food arere separately recorded. A11 banquet
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sales, however,  were recorded as food sales even though they included the sale

o f  beer  and l iquor .

15 .  A f te r  the  Not ices  o f  Def ic iency  were  issued,  pe t i t ioners '  cur ren t

accountant performed a mark-up test on the records of the restaurant dur ing the

period in issue. The mark-up test was performed on the purchases of the

res taurant ' s  food,  beer ,  and l iquor .  The cosL o f  the  l iquor  in  pe t i t ioners '

mark-up was the same as that used by the auditor.  However,  the sel l ing pr ice

of beer and l iquor l ,eas determined by asking other vendors what the market

se l l ing  pr ice  o f  beer  and l iquor  was a t  tha t  t ime.

76 .  The se l l ing  pr ice  o f  food was based on  the  res taurant ' s  gues t  checks .

The res taurant ' s  food purchases  were  ob ta ined f rom pet i t ioners t  income tax

returns with adjustments for beer and whisky purchases.

17 .  Pet i t ioners r  accountan t rs  computa t ions  es tab l i shed tha t  by  accept ing

the  food sa les  as  repor ted  in  the  res tauranL 's  records ,  a  por t ion  o f  the

res taurant ' s  l iquor  sa les  wou ld  be  counted  tw ice .  In  add i t ion ,  the  l iquor

mark-up determined by the Audit  Divis ion audit  was excessive since a port ion of

the l iquor sares were made by the bott le rather than by the dr ink.

18 .  The aud i t  per fo rmed by  pe t i t ioners '  accountan t  d isc losed tha t  pe t i t ioners

under repor ted  the i r  sa les  on  the i r  persona l  income tax  re tu rn  by  $  77  1594.00  in

7 9 7 2  a n d  b y  $ 4 , 5 6 7 . 0 0  i n  7 9 7 3 .

19 .  Pet i t ioners  income tax  l iab i l i t y  and Carmen Garz ia 's  sa les  tax  l iab i l i t y

were reviewed by the Audit  Divis ion for the years 7974 t trrough 1978. An

agreement  fo r  each o f  these years  was reached.  The res taurant ts  g ross  pro f i t

percentage accord ing  to  the  sa les  tax  aud i t  o f  1972 and 1973 subs tan t ia l l y

exceeded the  res taurant ' s  g ross  pro f i t  percentage o f  the  fo l low ing  years .

S imi la r ly ,  the  aud i to r rs  de terminat ion  o f  pe t i t ioners '  income dur ing  the
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the amount of income which was agreed upon by the

for  subsequent  years .

CONCIUSIONS 0F tAI{t

A. That where a taxpayers records are inadequate, incomplete, and unrel iable,

the Audit  Divis ion is authorized Lo determine income by whatever method that

w i l l  re f lec t  the  taxpayer 's  income (See D i lando v .  Commiss ioner ,  e t  a l r  34  T .C.M.

(CcH) 7A46, 1050) .  The use of a mark-up percentage on purchases is an acceptable

method under these circumstances (Di lando v. Commissioner,  supra; see general ly,

J .  Rabk in  and M.  Johnson,  Federa l  Income,  G i f t  and Es ta te  Taxat ion ,  Vo l .2A1 '  S

1 2 . 0 3  B  ( 4 ) ) .  r n  v i e w  o f  F i n d i n g s  o f  F a c t  " 1 1 ,  " 1 4 "  a n d  " 1 8 ,  t h e  b o o k s  a n d

records maintained by the resLaurant were inadequate and unrel iable. Therefore,

the Audit  Divis ion was authorized to ut i l ize a mark-up percentage to determine

the personal and unincorporated business tax due.

B.  That  in  v iew o f  F ind ing  o f  Fac t t t l5 t t ,  pe t i t ioners  have sus ta ined the i r

burden of proof imposed by subdivis ion (e) of sect ion 689 of the Tax Law to

es tab l i sh  tha t  the  aud i t  method u t i l i zed  d id  no t  p roper ly  re f lec t  pe t i t ioners t

personal income tax l iabi l i ty or pet i t ioner Carmen Garzia's unincorporated

bus iness  tax  l iab i l i t y .

C. That the asserted def ic iency of personal income tax is reduced to an

amount premised upon unreported sales of $111594.00 in 1972 and unreported

sa les  o f  $41567.00  in  1973 in  accordance w iLh  F ind ing  o f  Fac t  r r18" .  The

asser ted  de f ic iency  o f  un incorpora ted  bus iness  tax  i s  s im i la r ly  ad jus ted  to

ref lect the amount of unreported sales found herein. The penalt ies asserted

for negl iSence are to be recomputed in accordance with the above changes.
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D. That since Carmen Garzia was the owner of the restaurant,  the Audit

Divis ion is directed to remove Adel ia Garzia's name from the Not ice of Def ic iency

daLed Apr i l  14 ,  1980,  as  she is  no t  sub jec t  to  the  Un incorpora ted  Bus iness  Tax .

E. That the pet i t ions of Carmen Garzia and Adel i  a Gaxzi.a are grant.ed to

the extent of Conclusions of law t tCt '  and rtD" and the Audit  Divis ion is directed

to recompuLe the Not ices of Def ic iency accordingly;  the pet i t ions are in al l

o ther  respec ts  den ied .

DATED: Albany, New York

J Ul\ a .r 1983
STATE TAX COMMISSION

PRESIDENT


