
STATE OF NEI{I YORK

STATE TAX COMMISSION

In the l latter of the Petit ion
o f

Joseph & Grace Garofalo

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Art.icle 22 of. the Tax Law for the Years
1973 ,  1975  &  1976 .

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
28th day of  September,  1983.

AIT'IDAVIT OF }IAILING

lhat the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within not. ice of Decision by
cert i f ied mail upon Joseph & Grace Garofalo, the petit ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
lvrapper addressed as fol lows:

Joseph & Grace Garofalo
2310  Eas t  65 th  S t .
Brooklyn, NY 77234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AUfHORIZDD TO ADMINISTER
OAIIIS PURSU.ANI T0 TAX IJAW
SECTION 17d

, ' ) ' ' , )
: -  " L



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Joseph & Grace Garofalo

for Redetermination of a Deficiency or a Revision
of a Determinat. ion or a Refund of Personal Income
Tax under Art icle 22 of the Tax Law for the Years
1973 ,  1975  &  1976 .

AFIIDAVIT OF MAIIING

State of New York
County of Albany

, connie Hagerund, being duly sworn, deposes and says that she is an
e{lployee of the State Tax Commission, over 18 years of age, and that on the
28th day_of  September,  1983,  she served the wi th in  not ice of  Decis ion by
cert i f ied mail upon Leonard Bail in the representative of the petit ioners in the
wi th in  proceeding,  by enclos ing a t rue copy thereof  in  a secure ly  sealed
postpaid \, /rapper addressed as fol lows:

leonard Bai l in
299 Broadway
New York,  NY 10007

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a
(pos_t off ice or off icial depository) under the- exi lusive care and cuiiody of
the united states Postal service within the state of New York.

_ - That deponent. further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX LAW
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28,  1983

Joseph & Grace Garofalo
2310 East 65rh Sr.
Brooklyn, NY 11234

Dear  Mr .  &  Mrs .  Garo fa lo ;

Please take notice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 690 of the Tax law, any proceeding in court Lo review an
adverse decision by the State Tax Comnission can only be insti tuted under
Article 78 of the Civi l  Practice f,aw and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, Albany County, within 4 months from the
dat.e of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat. ion Unit
Building /f9 State Campus
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Leonard Bail in
299 Broadway
Nev York, NY 10007
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

JOSEPH AND GRACE GAROFALO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Artj.cle 22
of the Tax Law for the Years 1973, 1975 and
1 9 7 6 .

DECISION

Peti t ioners, Joseph and Grace Garofalo, 2310 East 65th Street,  Brooklyn,

New York LL234, filed a petitiool fot redetermination of a deficlency or for

refund of personal income tax under Article 22 of the Tax Law for the years

L973,  1975 and 1976 (F i le  No.  32481) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off l -ces of the State Tax Corrmission, Two World Trade Center,  New York, New

York, on May 13, 1982 at 9:15 A.M. Pet i t ioners, appeared by Leonard Bai l in,

Esq.,  299 Broadway, New York, New York 10007. The Audit  Divls ion appeared by

Pau l  B .  Coburn ,  Esq.  (A l f red  Rub ins te l -n ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners f l1ed a t imel-y pet i t ion protest ing a Not ice of Def ic iency

issued February  23 ,  1979.

FINDINGS OF FACT

1. On February 23,

against the pet i t ioners,

I979,  the  Aud i t

Joseph and Grace

Div is l -on issued a Not ice of  Def ic iency

Garofa lo.

I-  The pet i t ioners actual ly f i led a pet i t ion capt ioned as fol lows:
I 'Pet i t ion for Redeterminat ion of Timel iness of Origlnal  Pet i t ion.r '
Such petition also included Anthony and Mary Mancuso as petltloners,
who were given a separate File No. 32482, and a decision concerning
these pet i t ioners is separately rendered.
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2. The Notice of Def ic iency issued against

Lg73,  1975 and 19762 as  foL lows:

Additional Tax Due or Tax Deflciencles
Total  Penalty and/or Interest
Amount Due

pet i t ioners was for the years

$5 ,330 .  73

3. ?et i t ionersr representat ive, Leonard BaJ. l in,  Esq.,  test i fLed that on

Apri l  11, 1979, he dictated a pet i t ion for a redeterminat lon of the Not ice of

Deficiency hereln, to his secret.ary, Beverly Gallack, and that after it had

been typed, he assembled the pet i t ion, s l-gned i t ,  and placed i t  ln an envelope.

4. Mrs. Gal lack test i f ied that on Apri l  11, L979, she placed the "envelope

with postage on i t  in a let ter box to New York State in Albany".

5. The pet i t ion al leged to have been mai led on Apri l  11, 1979 was never

received by the State Tax Conmission.

6. Assessments r ,rere lssued against the pet i t ioners in JuLy, L979' and Mr.

Bailin wrote to the New York State Income Tax Bureau requesting information on

why assessments were made agalnst pet i t ioners when he f l led a pet i t lon for

redeterminat ion of def ic iency for the years in issue on Apri l  11, 1979.

7. Leonard Bailin and Beverly Gallack were credible witnesses. However,

there is no postmark or registration receipt that indicates timely rnaLling of

the  pe t i t ion .

8. The only issue to be resolved ln this proceeding ls whether pet l t ioners

f i led a t inely pet i t ion protest ing the Not lce of Def ic iency issued February 23,

1 9 7 9 .

t'  
The Not ice  o f  Def ic iency  descr lbes  the  per iod  a t  i ssue as  1973,
1975, 1976 and, L976, repeat ing the year 1976 twice; however,  the
Statement of Audit Changes states that the years are 1973' 1974
and L976.
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CONCLUSIONS OF LAW

A. That  Tax Law S689(b)  prov ides as fo l lows:

"(b)  Pet i t ion for  redeterminat ion of  a def ic iency.  - -

Wi th in n inety days.  . .  a f ter  the nai l - ing of  the not ice of
def ic iency. . .  the taxpayer may f i le  a pet i t ion wl th the tax
commission for  a redeterminat ion of  the def ic iency."

Therefore,  a pet i t ion for  redeterminat ion of  a def ic iency protest ing the

of Def ic iency would be t inely i f  f i led within nlnety days of February 23,Not ice

L 9 7 9 .

B . That 20 NYCRR 601.3 "Comnencement of Proceedi-ng"

"(a)  F i l - ing of  pet l t ion.  A11 proceedings
Commission must be cosmenced by the fi l ing of a

provides as fo l lows:

before the
p e t i t i o n . . .

* * *

(c) Tine l i rnl tat ions. The pet i t ion must be f i led
withln the time lluritations prescribed by the applicable
statutory sections and there can be no extension of that
t ime l imltat ion. I f  the pet i t ion is f i led by urai l ,  i t  must
be addressed to the particular operating bureau in Albany,
New York. When mai led, the pet i t ion wi l l  be deemed f i led
on the date of the United States postmark stamped on the
envelope. t t

C. That Tax Law $691(a) provides in part  as fol lows:

rrTimely mai l ing. -  I f  any return, declarat ion of est inated
tax, c laim, statement,  not l -ce, pet i t ion, or other document
required to be fi1ed, or any payment required to be made, within
a prescr ibed period or on or before a prescr lbed dated under
authori ty of any provtsion of this art lc le ls,  af ter sueh period
or such date del ivered by United States mal l  to the Tax Conmission,
bureau, off ice, of f icer or person with which or with whom such
document is required to be flled, or to which or to whom such
payment is required to be mader the date of the United States
postmark stamped on the envelope shall be deemed to be the date
of de1ivery.. . I f  any document or payment is sent by United States
registered nai l ,  such registrat ion shal l  be pr ima facle evidence
that such document or pa)ment hras delivered to the Tax Cornmlssion,
bureau, off iee, of f icer or person to which or to whom addressed.
To the extent that the Tax Commlssion shal l  prescr lbe by regulat ion,
cert i f ied mai l  may be used in l leu of registered mai1 under this
s e c t i o n .  t t
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D. That Tax Law S691(a) is patterned af ter I .R.C. 57502, rrTimely } , Iai l ing

Treated As Timely Filing and Paying'r.

E .  That  Treas .  Reg.  $301.7502-1(d) ( l )  p rov ides  as  fo l lows:

I 'Sect ion 7502 is not appl icable unless the document is del lvered
by U.S. mai l  to the agency, off lcer or of f ice with which l t  ts
required to be f i led. However,  i f  the document is sent by registered
mail  or cert i f ied mai l ,  proof that the document l rras properly registered
or that a postmark cert i f ied rnai l  senderrs recetpt r i las properly
issued therefor, and that the envelope or wrapper was properly
addressed to such agency, off icer or of f ice shal l  const i tute pr ima
facie evidence that the docunent was delivered to such agency,
o f f i c e r ,  o r  o f f i c e . r t

F. That to be t imely,  a pet i t ion must be actual ly del ivered to the Tax

Cosmisslon within ninety days after a def ic iency not ice is mai led, or i t  must

be delivered in an envelope whieh bears a United States postmark of a date

wlthin the ninety-day period. The pet i t ioners have not shouldered their  burden

of proof under Tax Law $689(e) to show that the pet i t ion was del ivered to the

Tax Comnission. Proof of mal l lng by registered or cert i f ied rnai l  r i las not

shown. Proof of uraillng by ordinary mail does not satisy the requirement of

p rov ing  de lLvery  o f  the  pe t i t ion  to  the  Tax  Couun lss ion .  See Deutsch  v .  C . I .R . ,

5 9 9  F . 2 d ,  4 4  ( 2 d  C i r . ) ,  C e r t .  d e n i e d ,  4 4 4  U . S .  1 0 1 5 .

G. That,  further,  we note that the pet i t ioners are not wlthout redress.

After paying the def ic iency, they may f i le a clain for refund and, i f  that

clain is denied, they may f i le a pet i t ion with the Tax Conurission.
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H. That the pet l t ion herein is denl-ed,

issued on February 23, L979 is sustained.

DATED: A1-bany, New York

SEP 2 B 1983

and the Not ice of  Def ic iency

STATE TAX COMMISSION

PRESIDENT


