
STATE OF NEW YORK

STATE TAX COUUISSION

In the Matter of the Pet i t ion
o f

Estate of Leon Fried and Emma Fried

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Taxes under Articles 22 and 30
of the Tax Law for the Year 1976.

AFFIDAVIT OF MAITING

for
o f
o f

In the Matter of the Petit.ion
o f

fs rae l  F r ied

Redeterminat ion of a Def ic iency or for
Personal Income Taxes under Articles 22
the Tax Law for the Year 1976,

Refund
and 30

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert . i f ied
mai l  upon Israel Fr ied, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid rrrrapper addressed as fol lows:

fs rae l  F r ied
972 E.  14 th  s r .
Brooklyn, NY 11,230

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
27th day of  May,  1983.

AUIHORIZED TO

SECTION 174

INISTEN
fAX LAtl



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

tlay 27, 1983

Israel  Fr ied
972 E. 14rh Sr.
Brooklyn, NY 11230

Dear  Mr .  Fr ied :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Conunission ean only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9 State Caurpus
Albany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX COI-IMISSION

c c : Pet i t ioner '  s Representat ive
Solomon Fried
100 0cean Parkway
Brooklyn, NY 11218
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Leon Fried and Emma Fried

for Redetermination of a Deficiency or for Refund
of Personal fncome Taxes under Articles 22 and 3O
of the Tax Law for the Year 1976.

AT'FIDAVIT OF MAIIING

In the Matter of the Pet i t ion
o f

Is rae l  F r ied

for Redeternination of a Deficiency or for Refund
of Personal Income Taxes under Articles 22 and 30
of the Tax Law for the Year 1975.

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within notice of Decision by cert i f ied
mail upon Estate of Leon Fried and Emma Fried, the petitioners in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Estate of leon Fried
and Emma Fried
David Fried, Executor
548 Cedarwood Dr.
Cedarhurst ,  W 11516

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
27th day of  May,  1983.

AUTHOBIZED TO STER

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

OATHS PUNSUTNT rO
SECTION r?4
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TAX COMMISSION

In the l{atter of the-Fetition
o f

Estate of Leon Fried and Emma Fried

for Redetermination of a Deficiency or for Refund
of Personal Income Taxes under Articles 22 and 30
of the Tax law for the Year 1976.

AT 'IDAVIT OF MAIIING

In the Matter of the Pet i t ion
o f

fs rae l  F r ied

for Redeterminat ion of a Def ic iency or for
of Personal Income Taxes under Art ic les 22
of the Tax Law for the Year 1976-

Refund
and 30

SLate of l,Iew York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and f'i,nance, over 18 yetrs of age, and thal on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Solomon Fried the representat ive of the pet i t ioners in the within
proceedin8, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Solomon Fried
100 Ocean Parkway
Brooklyn, NY 11218

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) undei the exclusive care and custody of
the united states Postal service within the state of New york.

- That deponent further says that the said addressee is the representative
of the petitioner herein and that the addregs set forth on said wiapper is the
last known address of the represenLat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 27, 1983

Estate of leon Fried
and Emma Fried
David Fried, Bxecutor
548 Cedarwood Dr.
Cedarhurst, f f i  11516

D e a r  M r s .  F r i e d :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be instituted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19 State Campus
A1bany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
Solomon Fried
100 Ocean Parkway
Brooklyn, NY 11218
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of Lhe Pet i t ion

o f

ESTATE OF IEON FRIED AND EMMA FR]ED

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic les
22 and 30 of the Tax Law for the Year 1976.

DECISION

In the Matter of the Pet i t ion

o f

ISRAEI FRIED

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic les
22 and 30 of the Tax law for the Year 7976.

Pet i t ioners ,  Es ta te  o f  Leon Fr ied ,  Dav id  Fr ied ,  Executor ,  and Emma Fr ied ,

5 4 8  C e d a r w o o d  D r i v e ,  C e d a r h u r s t ,  N e w  Y o r k  1 1 5 1 6 ,  a n d  f s r a e l  F r i e d , 9 7 2 E a s t

14 th  St ree t ,  Brook lyn ,  New York  11230,  f i led  pe t i t ions  fo r  redeterminat ion  o f

def ic iencies or for refunds of New York State personal income tax under Art ic le

22 of the Tax Law and New York City personal income tax under Art ic le 30 of the

Tax Law for the year t976 (Fi Ie Nos. 30321 and 3042I).

A consol idated sma11 claims hearing was held before Al len Caplowaith,

Hearing 0ff icer,  at  the off ices of the State Tax Commission, Two [^/or ld Trade

center ,  New York ,  New York ,  on  Ju Iy  15 ,  1982 aL  1 :15  P.M. ,  w i th  f ina l  b r ie fs  to

be submitted by September 30, 1982. Pet i t ioners appeared by Solomon Fried.

The Aud i t  D iv is ion  appeared by  PauI  B .  coburn ,  Esq.  ( r rv ing  Atk ins ,  Esq. ,  o f

counse l )  .
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ISSUES

I .  Whether pet i t ioners, in computing capital  gains as an i tem of tax

preference for minimum income tax purposes, may use a higher New York State and

New York City basis for property giving r ise to such gains than that used for

Federa l  purposes .

I I .  I {hether pet i t ioners, in computing capital  gains for New York City

personal income tax purposes, may use a higher basis for property giving r ise

to such gains than that used for New York State personal income tax purposes.

I I I .  Whether  pe t i t ioner ,  I s rae l  F r iedr  may exc lude cer ta in  cap i ta l  ga ins

from income in computing New York City personal income and minimum income

t a x e s .

FINDINGS OF FACT

1. Leon Fried (now deceased) and Emma Fried f i led a joint  New York State

fncome Tax Resident Return (with New York City Personal Income Tax) for the

year 7976 whereon they reported a net capital  gain of $25,965.40 derived from

the sale of property received from Fried Bros. Realty Co. In computing their

total  New York income, pet i t ioners claimed a subtract ion modif icat ion of

$11,614.16 .  Such rnod i f i ca t ion ,  wh ich  re la ted  to  the  use  o f  a  h igher  New York

State basis for said property than that used for Federal  purposes, was explained

in a schedule annexed to the return, as fol lows:

"Adjustment of capital  gain basis for property received from
Fr ied  Bros .  Rea l ty  Corp .  under  l iqu ida t ion  12 /37 /58  by  Federa l  cour t
under Sec. 333 (Internal Revenue Code).  New York State valued said
in te res t  aL  fa i r  marke t  va lue . "

New York State basis ( fair  market value)
Federa l  bas is
Ad jusLment  to  inc rease taxpayer 's  bas is
50' / .  x $23,228.32 (modif  icat ion to reduce NyS gain)

$62,  ooo.  oo
38 ,777 .68

$23,228.32
s11 .614 .16:
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The aforestated modif icat ion was not adjusted for New York State

persona l  income tax  purposes .

2. In conjunct ion with their  personal income tax return, pet i t ioners

Leon Fried and Emma Fried, f i led a New York State Minimum Income Tax Conputat ion

Schedule (with New York City Resident Minimum Income Tax) wherein they reduced

the i r  Federa l  i tem o f  tax  p re fe rence fo r  cap i ta l  ga ins  o f  $25 ,965.40  by  the

a f o r e s t a t e d  b a s i s  m o d i f i c a t i o n  o f  $ 1 1 , 6 1 4 . 1 6  a n d  a  2 0  p e r c e n t  c a p i t a l  g a i n

modif icat ion of i2,870.25 (computed on the reduced New York State gain) to

ar r i ve  a t  to ta l  New York  S ta te  i tems o f  tax  p re fe rence o f  $11,480.99 .  In

computing New York City minimum income tax, pet i t ioners further reduced their

reported New York State i tem of tax preference to an amount used for City

purposes  o f  $8 ,819.81 ,  based on  an  add i t iona l  bas is  mod i f i ca t ion  c la imed fo r

New York City personal income tax purposes, which was explained in the aforestated

schedu le  as  fo l lows:

"Adjustment -  Addit ional adjustment ( for
c a p i t a l  g a i n  t o  a d j u s t  b a s i s  a s  o f  7 / L / 6 6 . , ,

Adjustment New York City

New York City) to

Adjustment made for New York State
Addit ional adjustment
50% x  $6 ,652.96  (mod i f i ca t ion  to  reduce NYC ga in)

Sa id  mod i f i ca t ion  o f  $3  ,326.48  was a t t r ibu tab le  to

greater basis for New York City purposes than that computed

purposes .

$29  , 881  . 28
23,228.32

$  6  , 652 .96
s-i.326-t8

the assignment  of  a

for  New York State

3.  0n  September  12r  1978,  pe t i t ioners ,  leon  Fr ied  and Emma Fr ied ,  f i l ed  a

pet i t ion in response to a Not ice of Adjusted Credit  issued by the Income Tax

Bureau which increased their  New York City income tax by $221.57. The pet i t ion

ind ica tes  tha t  sa id  Not ice  d isa l lowed,  in  e f fec t ,  a  mod i f i ca t ion  c la in ing  a
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higher New York City basis for certain property sold during 7976 than that used

for New York State.

4 .  0n  March  4 ,  1980,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioners leon Fried and Emma Fried wherein i t  stated "Your

minimum income tax compuLation is incorrect.  You incorrect ly claimed a subtrac-

t i o n  o f  $ 1 1 ' 6 1 4 . 1 6  i n  c o m p u t i n g ' T o t a l  I t e m s  o f  T a x  P r e f e r e n c e ' . "  B a s e d  o n  t h e

compuLations contained therein, minimum income tax !{as computed based on the

Federa l  i tem o f  tax  p re fe rence,  exc lus ive  o f  bas is  mod i f i ca t ions  as  c la imed.

Accord ing ly ,  .  Not ice  o f  Def ic iency  was issued aga ins t  sa id  pe t i t ioners  on

l latch 27, 1980 assert ing addit ional New York State and New York City mininurn

i n c o m e  t a x  o f  $ 7 9 2 . 1 3 ,  p l u s  i n t e r e s t  o f  $ 1 9 8 . 4 8 ,  f o r  a  t o t a l  o f  9 9 9 0 . 6 1 .

5 .  0n  June 27 ,  1980,  pe t i t ioners  f i led  a  pe t i t ion  w i th  respec t  to  the

afores ta ted  de f ic iency .

6 .  Pet i t ioner  Is rae l  F r ied  f i led  a  New York  S ta te  Income Tax  Res ident

ReLurn (with New York City Personal Income Tax) for 1976 in conjunct ion with a

New York State Minimum fncome Tax Computat ion Schedule (with New York City

Res ident  Min imum fncome Tax) .  A  mod i f i ca t ion  inc reas ing  sa id  pe t i t ioner 's  New

York State basis on property sold, which was received from Fried Bros. Realty

Co. ,  was  made in  a  manner ,  and on  a  bas is  ident . i ca l  to  tha t  o f  pe t i t ioners  Leon

Fr ied  and Emma Fr ied .  Such mod i f i ca t ion  o f  $5 ,807.08  was no t  ad jus ted  fo r  New

York State personal income tax purposes. In computing New York State minimum

income tax, pet i t ioner reduced his Federal  i tem of tax preference by certain

mod i f i ca t ions  inc lus ive  o f  sa id  bas is  mod i f i ca t ion  o f  $5r807.08 .  In  comput ing

New York City minimum income tax, he further reduced his Federal  i tem of tax

preference by certain long-terrn capital  gains attr ibutable to I ' instal lment

sales made pr ior to July 1, 7966", which he contended are not taxable for New
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York City purposes. Such gains were also subtracted ( in addit ion to the basis

mod i f i ca t ion  o f  $5r807.08)  in  comput ing  New York  C i ty  persona l  income tax .

7 .  0n  September  13 ,  1977,  the  Income Tax  Bureau issued a  Not ice  o f

Ad jus ted  Cred i t  t .o  pe t i t ioner  Is rae l  F r ied .  Such Not ice  reduced pe t i t ioner 's

c la imed overpayment  o f  $2 ,949.34  to  $21487.33 .  Pursuant  to  the  computa t ions

incorporated therein, New York City personal income tax was computed from

peti t ioner 's reported "New York taxable income", thereby disarrowing, in

e f fec t ,  bo th  h is  c la imed mod i f i ca t ion  fox  a  g rea ter  New York  C i ty  bas is  and h is

claimed subtract ion for the instal lment gains al leged to be nontaxable. New

York City minimum income tax was compuLed on pet i t ionerts reported minimr:m

taxable income pursuant to his New York State Minimum Income Tax Computation

Schedu le ,  thereby  d isa l low ing ,  in  e f fec t ,  sa id  subt rac t ion  fo r  cer ta in  cap i ta l

gains attr ibutable to instal lment sales which he al leged are nontaxable for New

York  C i ty  purposes .

8 .  On September  11 ,  1978,  pe t i t ioner ,  I s rae l  F r ied ,  f i l ed  a  pe t i t ion  fo r

recovery  o f  the  d isa l lowed c red i t  o f  $462.01 ,  as  computed pursuant  to  sa id

Not ice  o f  Ad jus ted  Cred i t .

9 .  0n  March  4 ,  1980,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner Israel Fr ied wherein i t  st .ated "Your mininum income tax

computa t ion  is  incor rec t .  You incor rec t . l y  c la imed a  subt rac t ion  o f  $5  ,8g7.28

in  comput ing  'To ta l  I tems o f  Tax  Pre ference ' . "  Based on  the  computa t ions

contained therein, minimum income tax was computed on the Federal  i tem of tax

pre ference (cap i ta l  ga in )  o f  $18,427.23 ,  exc lus ive  o f  the  New York  S ta te  and

New York  C i ty  bas is  mod i f i ca t ions  as  c la imed.  Accord ing ly ,  a  Not ice  o f  Def ic iency

was issued aga ins t  pe t i t ioner  on  Marc t .  27 ,  1980 asser t ing  add i t iona l  New York
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Sta te  and New York  C i ty  min imum income tax  o f  $400.92 ,  p lus  in te res t  o f  $100.45 ,

f o r  a  t o t a l  o f  5 5 0 1 . 3 7 .

10 .  0n  June 30 ,  1980,  pe t i t ioner  Is rae l  F r ied  f i led  a  pe t i t ion  w i th

respecL to  the  a fo res ta ted  de f ic iency .

11. Pet i t ioners contended that s ince sect ion 672(c)(4) of the Tax law

provides for a modif icat ion with respect to personal income tax, result ing from

the higher New York State basis used for the Fr ied Bros. Realty Co. property,

such modif icat ion should properly be al lowable for minimum income Lax purposes

as wel l .  Furthermore, they al leged that,  pursuant to the Tax law, they were

not required to report  i tems of tax preference for New York State and New York

City purposes in amounts equal to those i tems of tax preference reported for

Federa l  purposes .

12. With respect to the instal lment gains reported as nontaxable for New

York City purposes, pet i t ioner Israel Fr ied contended that s ince the instal lment

sales occurred pr ior to the enactment of a New York City income tax (  1966),  the

gains derived during the year aL issue herein, which are attr ibutable to such

sales'  are exempt from the imposit ion of New York City income tax. He claimed

that to tax such gains is unconst i tut ional.

13. With respect to the modif icat ion claimed for a higher New York City

basis than New York State basis for the 1976 instal lment gain derived fron the

sale of the Fr ied Bros. Realty Co. property,  pet i t ioners contended that for

C i ty  purposes  a  h igher  bas is  de termined as  o f  Ju ly  1  ,  1966 is  app l i cab le .

CONCIUSIONS OF tAW

A. That the personal

by i ts own terms, t ied into

Ar t i c le  22  o f  the  Tax  Law.

income tax imposed by Art ic le

and contains essent ial ly the

Therefore, in addressing the

30 o f  the  Tax  Law is ,

same provisions as

issues  presented
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here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shaLL be deemed references (though uncited) to corresponding sect ions

o f  A r t i c l e  3 0 .

B. That the New York i tems of tax preference are ident ical  in amount to

the Federal  i tems of tax preference, with the except ion of certain appl icable

modif icat ions, none of which relate to use of a higher basis for computing

capital  gains for New York purposes than for Federal  purposes. Accordingly,

the adjustments disal lowing such basis modif icat ions for New York State and New

York City minimum income tax purposes are hereby sustained within the meaning

and intent of  sect ion 622 of the Tax Law.

'  C .  That  sec t ion  1303 o f  Ar t i c le  30  o f  the  Tax  Law prov ides  tha t ,  I 'The

city taxable income of a ci ty resident individual shal l  mean and be the same as

h i s  N e w  Y o r k  ( S t a t e )  t a x a b l e  i n c o m e . . . " .

Accordingly,  pet i t ioners are not properly ent i t led to claim a higher

basis of property sold for New York City purposes than for New York State

purposes .

D. That.  the instal lment gains derived by pet. i t ioner Israel Fr ied frorn

transact ions entered into pr ior to the enactment of the New York City income

tax ,  a re  taxab le  fo r  New York  C i ty  purposes ,  fo r  the  year  a t  i ssue here in ,

pursuant to sect ion 1303 of the Tax law.

E. That the const i tut ional i ty of  the laws of the State and City of New

York is presumed at the administrat ive level of  the New York State Tax Commission.

There is no jur isdict ion at the administrat ive level to declare such laws

unconst i tut ional .

F. That the pet i t ions of Leon Fried and Emma Fried dated September 12,

1978 and June 27 ,  1980 are  den ied  and the  Not ice  o f  Def ic iency  da ted  March  27 ,
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1980 is  hereby  sus ta ined,

Iawful ly owing.

together with such addit ional interest as mav be

G.  That  the  pe t i t ions  o f  Is rae l  F r ied  da ted  September  11 ,  1978 and

June 30, 1980 are deni-ed and the Not ice of Def ic iency dated l larch 27 ,  1980 is

hereby sustained, together with such addit ional interest as may be lawful ly

owing.

DATED: A1bany,  New York

MAY 2 ? 1983
STATE TAX COMMISSION


