
STATE 0F NEI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michel & Mary A. Fr ibourg

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C i ty  o f  New York  fo r  the  Year  1977.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  October ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comnission, over 18 years of age, and that on the 7th
day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Michel & Mary A. Fr ibourg, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Michel & Mary A. Fr ibourg
2 7 7  P a r k  A v e . ,  5 0 t h  F l .
New York, NY 10772

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF MITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED IO ADMINISTSR
q1ry! PLrRSutNr ro IAx rJAw
FEcrroN 174
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michel & Mary A. Fr ibourg

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of L}r .e
Tax Law and Chapter 46, Title T of the Admini-
strat ive Code of the Citv of New York for the
Y e a x  1 9 7 7 .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the St.ate Tax Commission, over 18 years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Gerald Frenchman the representat ive of the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

GeraId Frenchman
277 Park  Ave. ,  Su i te  4800
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
t .he United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said v/rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  0c tober ,  1983.

AUTHORIZED ?O ADMINISTER
OAIHS PLfiSUANT T0 TAX IrAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  7 ,  1983

Michel & Mary A. Fribourg
277  Park  Ave . ,  50 th  F l .
New York,  NY I0I72

Dear  Mr .  &  Mrs .  Fr ibourg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law and Chapter 56, Ti t le T of the
Administrat ive Code of the City of New York, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Building l/9 State Campus
Albany, New York 72227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
GeraId Frenchman
277 Park Ave. ,  Sui te  4800
New York,  NY 10017
Taxing Bureau's Representative



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHET and MARY A. FRIB0URG

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 of the Tax Law and Chapter 46, Ti t1e T of
the Administrat ive Code of the Citv of New York
fo r  the  year  1971.

DECISION

Pet i t ioners ,  Miche l  and Mary  A.  Fr ibourgr  2TT Park  Avenue,  (SOt t r  F loor ) ,

New York, New York 10772, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law and

Chapter 45, Ti t le T of the Administrat ive Code of the City of New York for the

y e a t  \ 9 7 7  ( F i l e  N o .  3 4 9 1 0 ) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York ,  on  January  18 ,  1983 a t  10 :45  A.M.  Pet i t ioners  appeared by  Dav id  G.

Fr iedman,  Esq. ,  S tan ley  Be lk in ,  C .P.A.  and Gera ld  Frenchman,  C.P.A.  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq. ,  (Kev in  A .  Cah i l t ,  Esq . ,  o f  counse l ) .

ISSUE

Idhether the Audit  Divis ion's computat ion of pet i t ioners'  New York i tems of

tax preference and modif icat ion for al locable expenses attr ibutable to i tems of

tax  p re fe rence were  proper .

FINDINGS OF FACT

1.  0n  Ju Iy  17 ,  1978,  pe t i t ioners ,  Miche l  and Mary  A.  Fr ibourg ,  f i l ed  an

IT-2Al l2A8, New York State Income Tax Resident Return with New York City

Personal Income Tax for 1977 .  Attached Lhereto r , i ras a part ial ly completed New
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York State/City Minlmum Income Tax Computatlon Schedule on which petltioners

l isted only their  federal  i tems of tax preference. A statement wlth respect to

said schedule was attached to their return explaining that the items of federal

tax preference were el- iml-nated for New York State/Ctty tax purposes because of

a conf l ict  wlth respect to the New York State/City requirement of I 'Modlf icat lon

for Al-locable Expenses Attributable to Items of Tax Preferencett and the t'Tax

Benefl t  Rulef '  under I .R.C. S58(h) which made the requlred computat ions on the

schedule impossible to compute.

2. On March 5, 1981, a Consent Flxing Perlod of Linl tat ion Upon Assessment

of Personal Income and Unincorporated Business Taxes for the year ended December 31,

1977 was valldated extending the tlme for assessment of the deficl-ency hereln

unt i l  Apri l  15, L982.

3. On August 28, 1980, a Statement of Audit  Changes had been issued

against petitioners wherein the Audit Division eomputed minimun tax and a

nodif icat ion for al locab1e expenses attr ibutable to Ltems of tax preference

based on the federal items of tax preference reported on petitlonersr minimurn

income tax schedule and their personal income tax return as flled. No adjustment

was made to pet i t lonerst i tems of tax preference for state and loca1 Lncome tax

included in federal  l temized deduct ions or the modif icat lon for al locable

expenses as computed by the Audit Division.

4. On Apri l  1,  1981, the Audlt  Divis lon lssued a Not ice of Def ic lency

against pet i t ioners assert ing addit ional state and ci ty lncome tax due for 1977

ln  the  sum o f  $55,891.61 ,  p lus  in te res t  and/or  pena l ty  o f  $13 '96 I .66 .

5. Pet l t ionersf federal  l tems of tax preference for L977 Included capital

gains, adjusted l-temized deductions and accelerated depreciation on personal

property subject to a lease. Pet i t ioners received a federal  tax benef i t  for
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such preference l tems. Pet i t loners contend that the t tTax Benef i t  Rulerr ( I .R.C.

S58(h)) appl ies to the computat lon of New York i tems of tax preference.

Therefore, they argue the federal  adjusted i temized deduct ions of $232,49I.64

should be reduced by the amount of New York State incone taxes lncluded in

federal  i tenized deduct lons, s ince such taxes are not deduct ible in computlng

New York taxable income. Petitioners also maintain that the adjusted ltemized

deductions should be reduced by the "Modiflcatlon for Al-l-oeable Expenses

Attrlbutable to Items of Tax Preferencet' as no New York tax benefit ls derived

I
therefrom.'  I f  th ls reasoning ls fol lowed and the preference i tem is changed,

lt becomes necessary to change the nodificatlon, as one computatlon depends on

the a:nount of the other. Hence, l-t becornes impossible to compute either

amount. Petitioners malntaln that they shoul-d not suffer any adverse consequences

in a case where the law was unclear and created a situatton in which the tax

could not be properly conputed.

CONCLUSIONS OF LAW

A. That sectLon 622 of the Tax Law, in pert inent part ,  provides:

ItNew York minimum taxable lncome of resldent individual. -- (a)
The New York nlnlmum taxable income of a resident lndividual
shal l  be the sun of i tems of tax preference, as descr ibed in
subsec t lon  (b )  o f  th is  sec t ion . . .

* * *

"(b) For purposes of this art ic le,  the term f i tems of tax
preferencet shal l  nean the federal  i tems of tax preference,
as def ined by the l -aws of the Unlted States, of  a resLdent
ind iv idua l ,  . . . fo r  the  taxab le  year . . . t t

I'  
Durlng the year at issue herein, section 615(c) (4) of the Tax Law and

sect ion T46-115.0(c)(4) of the Administrat lve Code provided that a resident
indl-vidual-rs federal iteml-zed deduction was to be reduced by the modlfication
for al locable expenses attr ibutable to i tems of tax preference as def lned in
sect ion 623 and, sect ion T46-L23.0 when computing his New York State/Ctty
i temi.zed deduct ions.
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Sectlon T46-122.0 of the Adrninistratlve Code of the Ctty of New York

contains essentially the same provislon with respect to New York City ml-nimun

taxabLe income and New York City resldent individuals.

B. That section 57 of the Internal Revenue Code, ln pertinent Part'

p rov ides :

t tSect ion 57. I tems of Tax Preference.

(a) In GeneraL. --  For purposes of thls part ,  the i tems of tax
preference are --

(1) Adjusted I temized Deduct ions. --  An amount equal to the
adjusted itemlzed deductions for the taxabl-e year (as determined
under subsect ion (b) )  .

* * *

(b) Adjusted I temized Deduct ions. --

(1) In General .  --  For purposes of paragraph (1) of subsect ion
(a),  the amount of the adjusted l temized deduct ions for any taxable
year is the amount by which the sum of the deductions for the
taxable year other than --

(A) deductions al-lowable in arriving at adjusted gross lncome,
(B) the deduct ion for personal exemptions provided by sect lon

1 5 1 ,
(C) the deduct ion for medical ,  dental '  etc.  exPenses provided

in sect ion 213, and
(D) the deduct ion for casualty losses described ln sect ion

1 6 5  ( c )  ( 3 )  ,
exceeds 60 percent (but does not exceed 100 percent)
of the taxPayerrs adJusted gross income for the taxable
y e a r .  t t

C. That during the year in lssue section 58(h) of the Internal Revenue

Code provided:

rrRegulat ions to inelude tax benef l t  rule.  --  The Secretary sha1l
prescribe regulations under which items of tax preference shall be
properly adjusted where the tax treatment giving rise to such ltems
wil l  not result  in the reduct lon of the taxpayerrs tax under this
subt i t le for any taxable years.rr

No regulat ions have been promulgated under sect ion 58(h).
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D. That no adjustment for federal income tax purposes would be al lowable

under section 58(h) of the Internal Revenue Code with respect to the items of

deduction at issue herein, inasmuch as the (federal) tax treatment of those

i tems resu l ted  in  a  reduc t ion  o f  pe t i t ioners '  federa l  taxes  (Mat te r  o f  Jareck i ,

S . T . C . , l l a y  6 ,  1 9 8 3 ) .

E. That in 7977 Lhere were no provisions in the Tax law or the Administrat ive

Code which al lowed a port ion of New York State or New York City income taxes or

the modif icat ion for al locable expenses to be deducted from federal  i tems of

tax preference in arr iv ing at New York State and New York City i tems of tax

pre ference.  Sec t ion  622(b) (5 )  o f  the  Tax  law and sec t ion  T46-722.0(5)  o f  the

Administrat ive Code of the City of New York, added by t .  1980, Ch. 669, effect ive

June 30 '  1980,  and app l icab le  to  taxab le  years  beg inn ing  a f te r  December  31 ,

7979, provide for the reduct ion of adjusted i temized deduct ions by a port ion of

income taxes includible therein. These amendments are not retroact ive to 7977.

F .  That  accord ing ly ,  fo r  the  per iod  a t  i ssue here in ,  the  Aud i t  D iv is ion

properly computed pet i t ioners'  New York i tems of tax preference and modif icat ion

for al locable expenses for New York State and New York City income tax purposes.

G. That the pet i t ion herein is denied and the Not ice of Def ic iency issued

on Apri l  1,  1981 is sustained, together with any addit ional interest that may

be lawful ly owing.

DATED: Albany, New York

OcT 0 ? 1983
STATE TAX COWISSION

N\b-N


