
STATE OF NEI,' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

l eona rd  L .

for  Redeterminat ion of
of  a Determinat ion or  a
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& Deborah Frankl in

a Def ic iency or a Revision
Refund of NYS & NYC Income
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AFFIDAVIT OF MAILING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
ernployee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon leonard l .  & Deborah Frankl in,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Leonard  L .  &
42 Jane St .
New York, NY

Deborah Frankl in

1 0 0  1 4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24Lh d,ay of January, 1983.

AUIHONIZED TO ADMINISTEB
OATHS PURSUANT TO TAX IJATT
SECTION }74

that t .he said addressee is the pet i t ioner
forth on said r .Jrapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Leonard l .  & Deborah Frankl in
42 Jane St .
New York ,  NY 10014

Dear  Mr .  &  Mrs .  Frank l in :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your r ight of  review at the administ .rat ive Ievel.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IE0NARD l. FRANKTIN and DEBORAH FRANKTIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les 22
and 30 of the Tax Law for the Year 1976.

DECISION

Peti t ioners, Leonard l .  Frankl in and Deborah Frankl in,  42 Jane Street,  New

York ,  New York  10014,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of New York State personal income tax under Art ic le 22 of the Tax

Law and New York City personal income tax under Art ic le 30 of the Tax Law for

the year 1976 (Fi le No. 29072).

A  smaI l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  17 ,  1981 aL  2 :45  P.M.  Pet i t ioners  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  levy ,  Esq. ,  o f  counse l )

ISSUES

I. Whether pet i t ioner Deborah Frankl inrs share of capital  gain income

derived from the sale of an off ice bui lding si tuated without New York State is

taxable for New York State and New York City personal income tax purposes.

I I .  Whether  pena l t ies  asser t .ed  pursuant  to  sec t ions  685(a) ( t )  and 685(a) (2 )

of the Tax Law should be abated.

FINDINGS OF FACT

1.  Pet . i t ioners ,  Leonard  L .

a New York State personal income

tax) for the year 1976.

Frankl in and Deborah

tax return (with New

Frankl in,  fai led to f i le

York City personal income
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2. 0n June 19, 1979, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners whereon their  1976 New York State and New York City

personal income tax l iabi l i t ies vrere computed from information obtained from

the Internal Revenue Service. Accordingly,  a Not ice of Def ic iency was issued

aga ins t  pe t i t ioners  on  September  21 ,  1979 asser t ing  New York  S ta le  persona l

income tax  o f  $41096.11  and New York  C i ty  persona l  j -ncome tax  o f  $11230.04 ,

p l u s  p e n a l t i e s  a n d  i n t e r e s t  o f  $ 3 , 0 9 8 . 6 6 ,  f o r  a  t . o t . a l  d u e  o f  $ 8 , 4 2 4 . 8 1 .  S a i d

pena l t ies  were  issued pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f .  the  Tax

Law for fai lure to f i le a 7976 return and fai lure to pay the tax determined to

be due respect ively.

3. At the hearing, the Audit  Divis ion submitted a revised schedule of

addit ional personal income taxes due in conjunct ion with underly ing workpapers

whereon pe t i t ioners?  to t .a l  tax  l iab i l i t y  was  reduced to  $471.31  p lus  app l i cab le

penalt ies and interest.  The Audit  Divis ion made certain concessions pursuant

to  sa id  rev ised schedu le ,  wh ich  i t  deemed cor rec t ,  as  fo l lows:

(a )  Ju ly  29 ,  1976 was recogn ized as  the  da te  pe t . i t ioner  Deborah

Frankl in changed her domici le and residence from Texas to the State of New

York ,

(b )  Sa la ry  income o f  $7 ,056.64 ,  earned in  Texas  by  pe t i t ioner  Deborah

Frankl in pr ior to her change of residence, was held nontaxable for New York

StaLe and New York City personal income tax purposes,

(c )  Cred i t  o f  $3 ,642.86  was a l lowed fo r  New York  S ta te  and New York

City personal income tax withheld from the salary of pet i t ioner Leonard L.

Frankl in,  and

(d) I temized deduct ions were al lowed in l ieu of the standard deduct ion.
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Addit ional ly,  al though not computed into the adjusted def ic iency, said

revised schedule noted a payment by pet i t ioners of $662.93 appl icable to the

def ic iency  aL  issue here in .

4 .  0n  September  18 ,  
'1 ,975 pe t i t ioners  so ld  a  jo in t l y -owned o f f i ce  bu i ld ing

which was si tuated in Aust in,  Texas. The net long-term capital  gain real ized

b y  p e t i t i o n e r s  f r o m  s a i d  s a l e  w a s  $ 2 6 , 0 0 4 . 5 0 .

5 .  Pet i t ioner  Leonard  L .  Frank l in  was a  res ident  o f  New York  S ta te  and

New York City for the ent ire taxable year 1976. Since both pet i t ioners were

New York residents at the t ime of the bui lding sale, the ent ire taxable gain

derived therefrom was held subject to New York State and New York City personal

income taxes .

6 .  Pet . i t ioners  a rgued tha t  Deborah Frank l in 's  por t ion  o f  the  cap i ta l  ga in

at issue should not be ful ly taxable since at the t ime of the sale she was a

New York residenL for only f i f ty two (52) days. They maintained that only that

port ion of her gain should be taxable as compuLed by mult iply ing said gain by a

fract ion of which Lhe nunerator represents the period of t ime she was a New

York resident,  ending with the date of said sa1e, and the denominator represents

the t .otal  per iod in which the property was held (approximately seven (7)

y e a r s ) .

7. A 1976 New York State and New York City personal income tax return was

not f i led by pet i t ioners since they determined that such f i l ing would be a

d i f f i cu l t  and compl ica ted  task  and pe t i t ioner  Leonard  L .  Frank l in 's  w i thho ld ing

tax should have covered any l iabi l i ty computed as the result  of  such f i l ing.

CONCTUSIONS OF IAW

A. That.  the personal

by i ts own terms t ied into

income tax imposed by Art ic le 30 of the Tax Law is

and contains essent ial ly the same provisions as
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Ar t i c le  22  o f  the  Tax  Law.  There fore ,  in  address ing  the  issues  presented

here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shal l  be deerned references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B. That net capital  gains and losses of a taxpayer who changes his

resident status during the year are to be computed separately for the resident

period and the nonresident per iod covered by his returns. In each case the

computat ion is to be made in the same manner as the corresponding Federal

computat ions and on the same basis as i f  his taxable year for Federal  income

tax purposes were l imited to the taxable period covered by the appl icable New

York  re lu rn .  (20  NYCRR 148.7(a) )

Accordingly,  s ince pet i t ioner Deborah Frankl in was a Nes York resident

on the date of the capital  t ransact ion at issue, the capital  gain which she

reported for Federal  income tax purposes is reportable, in i ts ent i rety,  for

New York State and New York City personal income tax purposes.

C. That pet i t ionersr basic tax def ic iency for New York State and New York

Ci ty  persona l  income taxes  fo r  the  year  1976 is  $471.31  (F ind ing  o f  Fac t  "3 r r ,

supra) .

D. That pet i t ioners have fai led to sustain their  burden of proof required

pursuant Lo sect ion 689(e) of the Tax Law to show that their  fai lure t .o f i le a

7976 reLurn for New York State and New York City, and their failure to pay the

taxes determined to be due was the result  of  reasonable cause and not due to

wi l l fu l  neglect.  Accordingly,  the penalt ies asserted pursuant to sect ions

685(a) (1 )  and 685(a) (2 )  o t  the  Tax  law are  hereby  sus ta ined to  the  ex ten t  tha t

they apply to the revised tax l iabi l i ty (Finding of Fact r '3"1 Conclusion of Law

t tCt t ,  supra)  .
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E.  That  the pet i t ion of  Leonard L.  Frankl in  and Deborah

granted to the extent  prov ided in Conclus ion of  Law "C" supra,

g ran ted ,  sa id  pe t i t i on  i s ,  i n  a l l  o the r  respec ts ,  den ied .

F.  That  the Audi t  Div is ion is  hereby d i rected to nodi fy

Def ic iency dated September 21,  1979 to be consistent  wi th the

Frankl in  is

and except  as so

the Not ice of

decis ion rendered

he re in .

DATED: Albany, New York

JAN 2 4 1983


