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STATE OF NETC YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Frank F. Flegal

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for Lhe Year
1 9 7 1 .

ATFIDAVIT OF MAIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Frank F. Flegal,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Frank F. Flega1
GeorgeLown University Law Center
600 New Jersey Ave. N.I{ ,
Washington, DC 20001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the extlusive care and cuilody of
the United States Post.al Service within the State of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

oATHS PURSUAT{I I0 IAX LAr
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 27, 1983

Frank F. Flegal
Georgetown University Law Center
600 New Jersey Ave. N.tr l .
Washington, DC 20001

Dear Mr.  F legal :

Please take notice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the administrat ive level.
Tax Law, any proceeding in court to review an
Conmission can only be instituted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxat.ion and Finance
Law Bureau - litigation Unit
Building /f9 State Campus
A1bany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerts Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t ion

FRAI{K F. FLEGAL

for Redeterninat lon of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of  the  Tax  Law fo r  the  Year  1971.

DECISION

Peti t l -oner,  Frank F. Flegal,  Georgetown Universi ty Law Center,  600 New

Jersey  Avenue N.W. ,  Wash ing ton ,  D.C.  20001,  f i led  a  pe t i t ion  fo r  redeterminat ion

of a def ic iency or for refund of personal incone tax under Art ic le 22 of the

Tax Law for the yeat L97 I  (Fl le No. 13180).

0n May 18, L982, pet i t ioner f i led a waiver of a smal l  c lains hearing and

requested that this matter be decided by the State Tax Conrnission on the basis

of the ent ire f11-e, a st ipulat ion of facts dated June 30, 1981, and submltted

memoranda of law. After due considerat ion, the State Tax Commission renders

the fol l -owing decislon.

ISSUE

Whether pet i t ioner is ent i t led to separate al locat ions for his share

the partnershi-p net income as of June 30, 1971, the date he resigned, and

December 31, L97I,  the end of the partnership calendar year.

FINDINGS OF FACT

o f

o f

o f

as  o f

1. 0n Apri l  14, 1975, the Incone Tax Bureau (now the Audlt

issued a Not ice of Def ic iency against pet i t ioner Frank F. F1ega1

o f  $ 2 , 3 4 2 . 4 0 ,  p l u s  i n t e r e s t  o f  $ 4 2 L . 4 7 ,  f o r  a  t o t a l  o t  $ 2 , 7 6 3 . 8 7

taxable year 1971. A Statement of Audit  Changes dated Apri l  11,

Div is ion)

in the amount

for  the

1975  s ta ted
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that  the tota l  1971 a l located New York d is t r ibut ive share of  income f rom

pe t i t i one r r s  pa r tne rsh ip  o f  $39 ,126 .75  was  repo r tab le  f o r  New York  t ax  pu rposes .

2. From January I ,  I97I unt i l  June 30, L971, pet i t ioner was a partner in

the law firn of Dickstein, Shapiro & Galligan. That law firn maintained

off ices in Washington, D.C. and New York Clty,  New York. During I97I,  pet i t loner

vlas a resident of the District of Colurrbia and Virginia and a member of the bar

of the Distr ict  of  Colunbia but was not a resident of New York nor a member of

the bar of New York.

3. 0n June 30, 197I,  pet i t ioner resigned as a partner in the law f i rn of

Dickstein'  Shapiro & Gal l igan. 0n that day, pet i t ioner 's capital  account in

said partnership showed the fol lowing:

Balance
J a n .  1 ,  1 9 7 1

Frank  F .  F lega l  (2004.89)

Net Income For
The Six Months

Ended June 30 ,  1971
Balance

J u n e  3 0 ,  1 9 7 1

1 6 3 5 3 .  6 5

of law at

lJithdrawals

0n July I, L97L, petitioner conmenced enployment as a

Georgetown Universi ty Law Center,  t r{ashl-ngton, D.C.

4. In i ts tax return f i led with the State of New York for L97I,  the

partnership of Dickstein, Shapiro & Gal l igan showed pet i t ionerts resignat ion

effect lve as of June 30, I97I,  and also showed distr lbut ions to pet i t ioner in

the total  amount of $74,663.00 for the calendar year ending December 31, I97L.

The capital  account of pet i t ioner on the partnership books for the calendar

year ending Deeember 31, L97 I showed the following:

49760.83

Net Income For
The Year Ended

3t402.29

pro fessor

Balance
Jan .  l ,  I 97 l

I97 L
Capital Balance

Contr i -but ions Ended Dec. 31, I97l Wi thdrawals  Dec.  31 .  I97 l

Frank F.  F legal (2004 .  Be) 500 .  00 7  4 6 6 3 . 2 7 66593.24 6565 .  14
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The record shows that the partnershiprs total  net l -ncome as of Decenber 31,

1 9 7 1  w a s  $ 7 8 7 , 0 1 8 . 7 4 ,  o f  w h i c h  $ 4 1 2 , 4 3 L . 3 4  w a s  f r o m  N e w  Y o r k  S t a t e  s o u r c e s .

5 .  The $74,663.00  rece ived by  pe t i t ioner  dur ing  1971 f ron  the  par tnersh ip

of Dickstei .n,  Shapiro & Gal l igan represented: ( i )  his capltal  account as

ref lected on the books of the partnership at June 30, I97 I  in the amount of

$49,76L.00 (see Finding of Fact "3" supra) and ( i l )  payrnents on matters sub-

stant ial ly courpleted at the t ine of his resignat ion in the amount of.  $24r903.00.

6. The books and records of the partnership of Dickstein, Shapiro &

Gal l igan regular ly al locate to New York sources that port ion of the partnershlp

income thereby attr ibutable. As of June 30, I97I,  14.97 percent of the partner-

shiprs income I ' ras attr ibutable to New York sources. As of Decenber 31, 197 I ,

52.40 percent of the partnershiprs i"ncome rdas attr ibutable to New York sources.

7. Pet i t ioner,  bI  his ini t ia l  submission of a l97I New York non-resident

income tax return and by further proceedings at a conference, has reported al l

o f  the  $741663.00 ,  (as  shovm in  computa t ion  be low) ,  as  re f lec ted  on  the  par tnersh ip rs

1971 New York tax return. Pet i t ioner has properly al located to New York

sources, and has properly computed and pald all tax and interest due New York

on the $24'903.00 represent ing payments to him on matters substant ial ly conpleted

at the t ime of his resignat ion from the partnership.

Pet i t ioner submitted a schedule revising his 1971 tax computat ions as

fo l lows:

Federal
Amount

New York
Amount

Total income
Itern ized deduct ions

Balance
Exemptions

#, x t6623

*$20498 .

5234,
MC

650 .
@New York taxable income

$6509s
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Tax due
Statutory credit
Personal income tax due
Less tax paid with return
Tax due
Interest due

(check

New York

enc losed)

$ 82s .
13 .

Bit
1 9 3 .-w
230.59

ilEEJgTotal  tax and interest

*  Bas is  fo r  a l loca t ion

due

to sources :

8 .  The so le  i ssue ln  th is  mat te r  i s  the  proper  bas is  fo r  a l loca t ing  to

New York  sources  the  remain ing  $49r76I .00  represent ing  pe t i t ioner rs  cap i ta l

account as ref lected on the books of the partnership as of June 30, 1971.

Pet i t ioner  contended tha t  on ly  14 .97  percent  o f  the  remain ing  $49,76 I .00  is

properly al locable to New York sources. The Audit  Divis lon contended that

52 .40  percent  o f  the  remain ing  $49,76 I .00  ts  p roper ly  a l locab le  to  New York

sources .

9. By agreement with the partnership, pet i t ioner did not receive his

f inal  payment on his capital  account unt l l  January, I972 al though the $49,761.00

amount  becarne f i xed  and i r revocab le  as  o f  June 30 ,1971,  the  da te  o f  pe t l t ioner rs

resignat ion.

CONCLUSIONS OF LAW

Tota l  1971 incone

Cap i ta l  aceount  as  o f  6130171
Capital  account al locat ion

(49761 x  .1497%)
Other fee income
Other fee income al locat ion

(24903 x .52407.)
Total  New York al locat ion

$7  4664

$49761

24903
$ 7449

r3049
m'D6

( I )  of  the Tax Law and 20 NYCRR 134.1 provide that

gross incone of a non-resident partner of a partner-

New York personal income tax, there must be

A. That sect ion 637 (a)

in determining the adjusted

shlp, for the purpose of the
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included only the portion derived from or connected with New York sources of

such partnerts distr ibut ive share of i tems of partnership income.

B. That under Federal  Law a ret i red partner is t reated as a cont inuing

partner unt i l  a l- l  h is interest in the partnership has been completely l iquidated

(Treas .  Reg.  $1 .736-1(a)  ( l )  ( i i ) .  C f  .  Mat te r  o f  S tern ,  S ta te  Tax  Comlss ion ,

August 29, I972).  Inasnuch as pet i t ionerrs interest in the partnership nas not

cornpletely l iquidated unt i l  January, 1972, he is treated as a cont inuing

partner for al l  of  I971 and therefore his total  dlstr ibut ive share is subject

to the New York al locat ion percentage of the partnership for the ent ire year 1971.

C. That sect ion 637(b)(2) of the Tax Law provides that in deternining the

source of a nonresident partnerrs income, no effect is given to a partnership

provision which al locates to the partner,  as income from sources outside New

York, a greater proportion of his distributive share of partnership income than

the ratio of partnership i.ncome from sources outside New York to income from

al l  sources. Thus the intent of  sect ion 637 is that each individual partner is

to assume the al locat ion of the partnership as a whole for the ent ire taxable

year. Therefore, even if petitloner had received his entire lnterest on the

date of his resignat ion, his distr ibut ion would have been subJect to the ful l

year  par tnersh ip  a l loca t ion  o f  52 .40  percent .

D. That  pet i t ionerrs re l iance on Yohalen v.  State Tax Commission '  70

A.D.2d 996 and l t cLaugnf in  v .  t tew Vor  ,  87  A.D.zd  712 ls

misplaced.  In Yohalen the pet i t ioner  had jo ined a law f i rn  par t -way into the

taxable year and the incone held to be non-taxabl-e was money received for legaL

services rendered as a sole pract i t ioner and thus not a distr ibut ive share of

the partnershiprs profits. In the instant case the income sought to be taxed

I^ras concededly a share of the partnership profits and not income from another
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source as in Yohalen. In Mcl.aughll-n the petitl-oner lras a German citizen who

imrnigrated to the United States. The issue in that case centered on whether

foreign partnership income, was taxable for the entire year where a partner had

only resided in New York for the last month of the year. Neither Yohalem nor

Mclaughl in involved the issue of the correct al locat ion percentage to be used

in the case of a partner who leaves the partnership before the end of the

partnershiprs taxable year.  The aforementioned cases ci ted by pet i t ioner aret

therefore, inapposite to the present case.

E. That the pet i t ion of Frank F. Flegal ls denied and the Not ice

Defic iency issued Apri l -  14, 1975, as adjusted by the tax pald as shown

Finding of Fact t tTt ' ,  is sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY T',i 1983

o f

in

ISSIONER


