
STATE OF NEW YORK

STATE TAX COMMISSION

In the

John E.

Matter of the Petition
o f

& Annette M. tr'itzgerald
AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Title U of the Administrative
Code of the City of New York for the Years 1976
and 1977.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
certified mail upon John E. & Annette lf. FitzgeraLd, the petitioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John E. & Annette M. Fi tzgerald
44 O' Shaughnessy Lane
Closter,  NJ 07624

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUTHORIZED TO ADMINISTER
glTrjs PLnSUANT T0 r4x-r...Ai{
SEdTION 17{



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  15,  1983

John E. & Annette M. Fi tzgerald
44 Q' Shaughnessy Lane
Closter,  NJ 07624

Dear  Mr .  &  Mrs .  F i tzgera ld :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Couunission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaur s Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t l -on

o t

JOHN E. AND ANNETTE M. FITZGEMLD

for Redeterrnlnat ion of a Def ic iency or for
Refund of Personal Income Tax under Atttcl-e 22
of the Tax Law and Chapter 46, Ti t le U of the
Adrnlnistrat ive Code of the City of New York for
the Years 1976 ar.d L977.

DECISION

Peti t ioners, John E. and Annette M. Fi tzgerald, 44 Ot Shaughnessy Lane,

Closter,  New Jersey 07624, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of New York State personal income tax under Art ic le 22 of the Tax

Law and New York City nonresident earnings tax under Chapter 46'  Ti t le U of the

Adrninistrat ive Code of the City of New York for the years 1976 and 1977 (Fi le

Nos.  29335 and 29336) .

A formal hearing was held before Dorls E. Stelnhardt,  Hearing Off icer,  at

the off ices of the State Tax Conmission, Two World Trade Center,  New York, New

York ,  on  November  16 ,  1982 a t  2z  10  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

January 11, 1983. Pet i t ioners appeared by John E. Fi tzgeraLd, Esq. The Audit

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (A lexander  Welss ,  8 "q . ,  o f  counse l ) .

ISSUE

Whether the law f i rm of pet i t ioner John E. Fi tzgerald had a place of

busl-ness outside New York, so as to ent i t le him to al locate his business income

within and without this state.

FINDINGS OF FACT

1.  On March  3 ,  1980,  the  Aud i t  D iv is ion  issued to  pe t i t ioners ,  John E.

and Annette M. Fi tzgerald, a NotLce of Def ic iency assert l -ng New York State
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personal income tax due under Artiele 22 of the Tax Law and New York City

nonresident earnings tax due under Chapter 46, Ti t le U of the Administrat ive

Code o f  the  C i ty  o f  New York  fo r  the  year  1976 Ln  the  to ta l  amount  o f  $1L,584.75 ,

plus interest.  On the same date, the Audit  Divis lon issued to pet i t ioner

John E. Fi tzgerald a Not ice of Def ic iency assert ing New York State personal

income tax due and New York City nonresident earnlngs tax due for 1977 in the

to ta l  amount  o f  $2 ,860.17 ,  p lus  in te res t .

At a pre-hearing conference, the Audit  Dlvis ion cancel led a port ion of

the  1976 de f ic iency  asser ted  aga ins t  Mrs .  F i tzgera ld ,  as  we l l  as  a  separa te

Notice of Def ic iency which had been issued to her for L977. On or about

December  21 ,  1981,  the  Aud i t  D lv is ion  asser ted  a  g rea ter  de f ic iency  aga lns t

Mr .  F i tzgera ld  in  the  amount  o f  $776.29  fo r  1977,  pursuant  to  Tax  Law sec t ion

689(d) (1).  The increased def ic iency resulted from a change in the l i rni tat ion

percentage appl ied to i temized deduct ions and personal exernpt ions (which In

turn had resulted from the cancel lat ion of the def ic iencies asserted agalnst

Mrs. Fi tzgerald).  The revised amounts of tax asserted to be due are thus as

fo l lows:

PETITIONER(S)

John and Annet te F i tzgerald
John Fl tzgerald

YEAR AMOI]NT

L97 6
r977

$ 3 ,  6 8 8 . 5 0
3 , 6 3 6 . 4 6

2.  Dur ing the audi t  per iod,  Mr.  F i tzgerald was the sole propr ietor  of  a

law f i rm,  whose pr inc ipal  of f ice was located at  888 Grand Concourse,  Bronx,  New

York.  Mr.  F i tzgerald and a l l  the staf f  a t torneys,  inc luding Mrs.  F i tzgerald

who was an employee of  the f i rm,  were adrni t ted to pract ice only ln  the State of

New York.

3.  Somet ime pr ior  to  the audi t  per iod,  the law f l rm had establ ished and

equipped an of f ice s i tuated in  the Fi tzgeraldsr  res idence in Closter '  New



-3 -

Jersey,  because of  of f lce space l imi tat ions at  the New York locat ion and a lso

because l " l rs .  F i tzgerald had an in fant  ch i ld .  The res idence had two te lephone

l is t ings,  one devoted exclus ively  to the buslness of  the law f i rm,  a l - though the

local  te lephone d i rectory d id not  ind icate that  number as a business l is t ing.

There was no s ign or  other  ind icat ion on the outs ide of  the res idence that  a

law f i rm was located there ln,  as pet i t ioners had no in tent ion of  represent ing

to the New Jersey publ ic  that  they were New Jersey at torneys.

4.  Mrs.  F i tzgerald worked exclus ively  at  the New Jersey locat ion.

Mr.  F i tzgerald general ly  worked there on Wednesdays and Saturdays,  and a lso ln

the evenings,  on Sundays and on hol idays.  Mr.  F i tzgeta ld in terv iewed c l ients

at  the New Jersey of f ice,  conducted conferences and d i rected the work of

outs ide counsel  ernployed to handle l l t lgat lon in  jur isd ic t lons other  than New

York,  and of  course worked wi th Mrs.  F l tzgerald on those cases assigned to her .

5.  The f l rmrs business statLonery and cards had lmpr inted thereon the

Bronx address.  When appropr iate,  the New Jersey te lephone number was typed on

correspondence.

6.  The f i rm did not  mainta in separate books and records for  the New

Jersey of f ice,  which would ref lect ,  for  example,  expendl- tures for  suppl ies for

that  of f ice or  income der ived f rom referra ls  to New Jersey at torneys.

7.  The f i rm sought  the leave of  the New Jersey cour ts  to f i le  pLeadings

and papers there in in  i ts  name, wl th a New Jersey at torney t 'o f  counsel t t .  The

f l rm was informal ly  denied permiss ion to do so and advised that  papers must  be

submitted ln the name of an attorney admitted to the New Jersey bar, with a New

Jersev  o f f i ce  add ress .
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CONCLUSIONS OF LAW

A. That  the New York adjusted gross income of  a nonresident  ind iv idual  is

an aggregate of ,  in ter  a l ia ,  the net  amount  of  i tems of  incomee gain,  loss and

deduct l -on enter ing ln to h l -s  federal  adjusted gross incone,  der i -ved f rom or

connected wi th New York sources.  I tems of  incomer gain,  loss or  deduct lon

der ived f rom or  connected wi- th New York sources lnc lude i tems at t r ibutable to a

p r o f e s s i o n  c a r r i e d  o n  i n  t h i s  s t a t e .  T a x  L a w  s e c t i o n s  6 3 2 ( a ) ( 1 )  a n d  ( b ) ( I ) ( f ) ;

Adu r l n i s t ra t i ve  Code  o f  t he  C i t y  o f  New York  sec t i ons  U46 -1 .0 ( f )  and  U46-4 .0 (a ) .

B.  That  the Audi t  Div is ion proper ly  denied Mr.  F i tzgerald any a l locat ion

of  h is  business income der ived f rom his  law pract l -ce.  This income, whether  for

serv ices per formed at  the Bronx address or  at  the of f ice s i tuated in  pet i t ioners I

New Jersey res idence,  is  f rom a profession carr ied on in  th is  s tate.

"He Inras not engaged in any ordinary business which he could 1egal-ly
transact anyahere. To the contrary he could lawfully hold hlmself
out  as only ent i t led to pract ice 1aw in the State of  New York,  and
serv ices per formed elsewhere were l -nc identa l  to  the pract ice he
ma in ta ined  l n  t h i s  s ta te .  Excep t  f o r  pe t i t l one r r s  admiss ion  to
pract ice in  th is  s tate i t  would be beyond h is  author l ty  to  act  as an
a t to rney  e l sewhere . r '  Ca rpen te r  v .  Chapman ,  276  App .  D i v .  634 '  636
( 3 d  D e p t .  1 9 5 0 ) .

C.  That  the pet i t ion of  John E.  and Annet te M. F i tzgerald is  hereby

denied;  and the Not ices of  Def ic iency,  issued on March 3,  1980 and rev ised as

s ta ted  i n  F ind ing  o f  Fac t  I ' l r r ,  a re  sus ta ined .

DATED: Albany, New York STATE TAX COMMISSION

JUL 15 1983
PRESIDENT

COMMISSION


