
STATE Otr NEW YORK

STATE TAX COI{MISSION

In the l{atter of the PetiLion

Alvin &

for Redetermination of
of a Determination or a
Tax under Art icle 22 of
197 4.

o f
Thelma Fischer

a Def ic iency or  a  Revis ion
Refund of Personal Income
the Tax Law for the Year

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that. on the
28th day of September, 1983, she served the within notici of Decision by
cert i f ied mail upon Alvin & Thelma Fischer, the petit ioners in the within
proceedinSr by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Alvin & Thelma Fischer
886 Broad St .
Teaneck, NJ 07666

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) irnder the- exi lusive care and cuitody of
the united states Postal service within the state of New York.

That -deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said rr,rapper is the lait  known address
of  the pet i t ioner .

Sworn to before me this
28th day of  September,  1983.

t  / ,  . 1  4
/  l / - '  / t ' /

AUTHORIZED TO ADMINISTER
OATHS PURSUAI{I TO TAX I,AW
SECTION 174



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Uatter of the Petit ion
o f

Alvin & Thelna Fischer

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Art icle 22 of the Tax law for the Year
7974 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

_ Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
certified mail upon Jack H. Dorfinan the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jack H. Dorfman
295 Madison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos_t off ice or off icial depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of New York.

_ That deponent further says that the said addressee is the representative
9f thg petit ioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.

AUTHONIZED TO ADI{INISIER
oATH$ PLtRSUAltl t0 fAX Lltlf
SECTION I74



STATE OF NEW YORK
STATE TAX COMMTSSION

ALBANY,  NEW YORK 12227

September 28, 1983

Alvin & Thelma Fischer
886 Broad St .
Teaneck, NJ A7666

Dear Mr.  & Mrs.  F ischer :

Please take notice of the Decision of the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of review at the administrat. ive level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be-insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
lupreme Courl of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquir ies concerning the'computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building //9 State Campus
A1bany, New York 12227
Phone # (518)  457-2A7A

Very truly yours,

STATE TAX COUUISSION

Petit ioner' s Representative
Jack H. Dorfman
295 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

ALVIN FISCHER and THELMA FISCHER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under LrtLcLe 22
of the Tax Law for the Year 1974.

DECISION

Peti . t ioners, Alvin Fischer and Thelma Fischer,  886 Broad Street,  Teaneck,

New Jersey 07666, f i led a pet i t ion for redetermlnat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for tt,e year L974

(Fi le No. 28262).

A forural  hearing was heLd before Jul ius E. Braun, Hearing Off icer,  at  the

offices of the State Tax Commission, Two I'Iorld Trade Center, New York, New York

on February 3, 1982 at 1:30 P.M. Pet i t loners appeared by Jack H. Dorfrnan, Esq.

The Audit  Divis lon appeared by Paul B. Coburn, Esq.,  (Wll l ian Fox, Esq.,  of

counsel)  .

ISSUE

I{hether any portion of

Fischer durlng 1974 could be

St.at,e.

the salary J.ncome received by petitioner Alvin

allocated for services performed without New York

FINDINGS OF FACT

1. Pet i t ioners t inely f i led a New York State Income Tax Non-resident

Return for the year 1974, in which Alvin Fischer al-located his income and

claimed that 128 days were worked outslde New York and that 111 days were

worked in New York.
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2. On September 7, I97 7, the Audit Division issued a Statement of Audit

Changes against petitioners for the year 1974 vherein the days that were

claimed to have been worked by Alvin FLscher at petitionerst home ln New Jersey

were not recognized as a basis for al locat ion of income. In addit ion'  a

penalty for underest imation of tax was asserted pursuant to sect ion 685(c) of

the Tax Law.

3. On July 18, 1979, the Audit  Dlvis ion issued a Not lce of Def ic iency

against pet i t loners in the amount of $7,458.00 plus penalty and/or lnterest of

$ 2 , 7 4 7 . 0 4  f o r  a  t o t a l  d u e  o f  $ 1 0 , 2 0 5 . 0 4 .

4. Pet i t ioners had signed consents f ix ing the period of l imitat ion upon

assessment of personal income taxes to any t lme on or before Aprl l  15, 1980.

5. Pet l t ioner Alvin Fischer,  a New Jersey resldent,  ls a consult ing

engineer licensed in New York and New Jersey. He is a principal in the firur of

Alvin Fischer & Robert  D. Redl len, P.C. wlth off ices ln New York Clty,  New

York. The f i rn is engaged in structural  englneerlng. I t  is retained to draw

plans of the basic structures of proposed bui ldlngs or al terat ions to exist lng

bui ldings. The plans must be closely coordinated with the archltectural  plans

as wel l  as plans of other engineers for air  condit i -oning, heat ing, plumbing'

electr ical  and si te work. Work at the bui ldlng si te lncludes supervision of

soi l  bor ings, observat lon of standard penetratLon reslstances and water levels

and ordering specific additional work while the men and equipment are at the

si te.  Durlng construct ion, the f l - rm is responsible for general  supervision at

the work si te,  to solve unforseen probleurs, to detect and correct mlstakes and

t ' to get input for any necessary redesign of the structure due to design changes

from the architect or other englneerst ' .  In order not to delay the project,  the

work must be done prolnptly and in close contact wlth the architect and other

engineers.
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6. Pet i t ioner 's f l rm was required by i ts cl ients to work in close proximity

to a project in order to check on the projeetts progress, suggest changes and

get infornat ion needed so as not to interrupt or delay the work. The buslness

ls very competitive and communication with clients is frequent and on short

not ice. Some of the work, by necesslty,  cannot be done at the tral ler s i tuated

on the bul ldlng si te,  result ing ln the use of faci l i t ies at pet i t ionersr hone

in New Jersey where a t ' l ight tablert ,  which projects l ight through plans as a

visual aid,  is avai labl-e. The f i rm does much of i ts work for New Jersey school

distr icts and municlpal i t ies which desire local f i rms. These cl ients wi l l  not

send their  people to the f l rmts New York off lce due to distanc€r t lmer traf f lc,

and parklng probleurs.

7. l '1r.  Fischer used one-f  Lf th of his resldence as an off ice. The off ice

contained drawing tables, a l lbrary, f i l ing eabinets, secretaryts table,

typewri ter,  computer,  chairs and lamps. His wlfe,  who had an improperly set

broken leg and was not able to walk and use publlc transportation, performed

secretar ial  dut ies for the f i rm at the home off lce. She worked about 25 hours

a week and was paid by the firn. Mr. Fischer was also relmbursed by the firm

for maintaining the home office. Llr. Fischer worked a total of 128 days outslde

New York State and 111 days in New York. He prepared a schedule showing the

128 days worked outside New York State were worked as fol lows:

13  days  a t  cons t ruc t ion  s l tes  o r  a t  c l ien t ts  o f f i ces ;
51 days spent part ly at  construct lon si tes and part ly at  his

home o f f i ce ;
64 days spent solely at his home off ice.

Mr. Fischer est imated that 25 percent to 30 percent of the f i rmrs business in

1974 was in New Jersey. I t  was also est imated that one-half  to two-thirds of

the day was spent at work sltes and the balance at the residence office. Mr.



-4-

Fischer offered substant ial  archi tectsf  f ie ld reports,  development reports and

other status reports on var ious jobs in support  of  hls posi t ion.

8. The documentatlon submltted by Mr. Fiseher does not support the schedule

of days worked outslde New York State which he prepared. The documentation

raises questlons of the accuracy of the schedule of days worked outside New

York State. A review of the schedule and the documentatlon indlcates that many

of the days worked at hosre had no close connection in terms of time to services

performed at other locat ions. Furtherr Mr. Fischer stated on the schedul-e that

the days worked at home were worked there "to serve our N.J. c l lents better,

save conmuting time and provide a quieter environnent for our work".

CONCLUSION OF LAW

A. That 1f a nonresident employee performes services for hls enployer

both within and without the State, his income derived from New York sources

l-ncludes that proport ion of his total  compensat ion for services rendered as

an enployee which the total nunber of working days employed wlthin the state

bears to the total number of working days ernployed both wlthin and without

the State. However,  any al lowance claiured for days worked outside of the

State must be based upon the performance of services which of necessity -  as

dist inguished from convenience - obl igate the employee to out-of-state dut les

in  the  serv ice  o f  h is  employer .  [20  NYCRR 131.16 ] .

B. That pet i t ioner Alvin Fischer has fai led to sustaln his burden of

proof required pursuant to sectlon 689(e) of the Tax Lars to show that the

64 days worked soleJ-y at his home were done so by reason of his enployerts

necesslty rather than his own convenience. Further,  al though a port ion of

the servi-ces performed on the 51 days Mr. Fischer worked both at job si tes

and at his home may have been for the necessity of his eurployer, he has falled
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to show the actual portion of the services whLch were rendered

necessity rather than hls convience. Therefore, these days are

worked in New York State. (see l , IheeLer 72 A.D. 2d 878).

C. That the pet l t ion of Alvin Fischer and Thelma Fischer

for hls employerts

consldered days

is denied and

the Not lce of Def ic iency dated July 18, L979 ts sustained.

DATED: Albany, New York STATE TAX COMMISSION

sEP 2 S 1983


