
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Anthony & Josephine Fimiano

for Redetermination of a Deficiency or for Refund
of New York State and New York City Personal Income
Taxes and New York State Unincorporated Business
Taxes under Art icles 22, 23 and 30 of the Tax law
for the Year 7976.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  December ,  1983.

State of New York I
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says thi l t  he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th  day  o f  December ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Anthony & Josephine Fimiano, the pet i t . ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Anthony & Josephine Fimiano
2 1 7 0  8 1 s t  S t r e e t
Brooklyn, NY 17274

,I\FFIDAVIT OF MAITING

i n  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Posta1
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Aut.horized to administer oaths
pursuant to sec t ion



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matler of  the Pet i t ion
o f

Anthony & Josephine Fimiano

for Redeterminat ion of a Def ic iency or for Refund
of New York Stat.e and New York City Personal Income
Taxes and New York State Unincorporated Business
Taxes under Art ic les 22, 23 and 30 of the Tax Law
for  the  Year  1976.

AT'FIDAVIT OF MAITING

Sta te  o f

County of

New York )
ss . :

Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon John W. Hughes, the representat ive of the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John W. Hughes
Matays, Hughes & Franzino
5 8  E a s t  5 5 t h  S t .
New York, NY 10022

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before ne this
20 th  day  o f  December ,  1983.

pursuant
Authorized to administer oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20,  1983

Anthony & Josephine Fimiano
2170  81s t  S t ree t
Brooklyn, NY 77274

Dear  Mr .  & Mrs.  F imiano:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  law,  a  p roceed ing  in  cour t  to
revi-ew an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Lavr and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
John W. Hughes
Matays, Hughes & Franzino
5 8  E a s t  5 5 t h  S t .
New York, NY 10022
Taxing Bureau' s Representat. ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANTHONY and JOSEPHINE FIMIAT{O

for Redeterminatlon of a Deficiency or for
Refund of New York State and New York City
Personal Income Taxes and New York State
Unincorporated Business Taxes under Articles
22, 23 and 30 of the Tax Law for the Yeax L976.

DECISION

Peti t ioners, Anthony and Josephine Finiano, 2170 81st Street,  Brooklyn,

New York I I2L4, f i led a pet i t ion for redeterminat ion of a def ic lency or for

refund of New York State and New York Clty personal income taxes and New York

State unincorporated business taxes under Art lc les 22, 23 and 30 of the Tax

Law for the year 1976 (f f le No. 32957).

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

offLces of the State Tax CoumissLon, Two l{orld Trade Center, New York, New

York ,  on  October  22 ,  L982 a t  1 :30  P.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by

Apri l  25, 1983. Pet i t ioners appeared by Matays, Hughes & Franzino, Esqs. (John

W. Hughes and Frank Franzino, Esqs.,  of  counsel) .  The Audit  Divls ion appeared

by  Pau l  B .  Coburn ,  Esq.  (Wl l l ian  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether petitioner Anthony Flmiano conducted any business in New York

State which was subject to unincorporated business tax.

II. lfhether the trucking consutting services provlded by petitloner Anthony

Fimiano were rendered as an employee of varlous corporations and therefore the

income therefrom was not subject to unlncorporated business tax.

III. Wtrether petitloner maintained a bona flde office outside New York lf

it is concluded that he conducted an unincorporated business in New York.
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IV. I,lhether petltioner had reasonable cause for not fil lng and paylng

unincorporated business tax.

V. Whether the Audit Dl-vislon properly computed petitionersr New York

Ci.ty and New York State personal income tax deficiencies as the result of

federal  audit  changes.

FINDINGS OF FACT

1. On June 29, 1979, the Audit  Dlvis ion lssued a Statement of Audlt

Changes against petitloners, Anthony Firniano and Josephine Finianorl alleging a

New York City personal income tax def ic lency of $3,374.38, a New York State

personal income tax def ic iency of $12r065.37 and an unlncorporated buslness tax

def ic iency of $5,883.55 for the L976 taxable year.  The fol lowing explanat lon

was provided:

"Under authorizat ion of Federal  Law [Sect ion 6103(b) of the
Internal Revenue Code],  rde received not i fLcatLon of Federal
Audit Changes and the following deflciency is based on
fai lure to report  such changes.

In our revlew of your New York State personal income tax
return, the business income reported should have been
$17,399.76  ra ther  than $17,299.76 ,  Ad jus tment  $100.00 .

As no reply was recelved to our let ter dated March 10, 1978
and our fol low-up l-et ter dated June 21, L978' your New York
State unincorporated business tax l iabi l i ty is computed
based on information available.

Penalty under sect ion 685(c) of the New York State Tax Law
is imposed for underpayment of personal and unincorporated
business est imat.ed taxes.

Also, penalty under SectLon 685(a) (1) and (2) is lmposed
for failure to file and pay unincorporated business taxes."

I- 
Josephine Fimiano is a party in this matter merely because she is the
wlfe of Anthony Flmiano. Therefore, references to rrpet i t ionert t

in this decision are to Anthonv Flmlano.



-3-

2. On Apri l  14, 1980, the Audit  Divis lon lssued a Not ice of Def lc iency

against petitioners alleging a total personal income and unincorporated buslness

tax def ic iency of $21,323.30 plus penalty and interest.  Attached thereto l tas a

copy of the Statement of Audit  Adjustment descr ibed ln Finding of Fact rr1",

supra.

3. On October 5, L982, the Audlt Dlvision recomputed petitionersr tax

ltability based on revLsed federal audlt changes, and thereby reduced petitlonerst

total personal income and unincorporated business tax defictency from $21r323.30

to $18r306.86 which lncludes a New York City personal income tax def ic iency of

$2,859.16, a New York State personal lncome tax def ic lency of $10'223.15 and

an unincorporated business tax def ic i-ency of $5,224.55. Penalt ies were

corresondingly reduced.

4, Petitioner Anthony Fimlano on his Schedule C, rrProfit Or (Loss) From

Business or Professlon", which was attached to his 1976 Unlted States Form

1040, showed gross recelpts or sales of $96 r173.76 from hls business acttv l t ies

as a trucklng consultant against whlch he deducted $78r374.00 in buslness expenses.

The Internal Revenue Service lnl t ia l ly disal lowed the ent ire deduct ion of $78,374.00.

I t  Later al lowed $11,982.00 of the $78,374.00 which resulted in the recomputat ion

of the deflciencies hereLn as noted in Ftnding of Fact tt3ttr 
-W.. On thls

Schedule C, pet l t loner l isted his business address as being in El lzabeth, New

Jersey. None of the business expenses claimed by pet l t ioner were related to

the malntenance of an office in New York.

5. PetitJ.oner conceded that he was liabl-e for additlonal New York City

and New York State personal- income taxes as the resul-t of federal audit changes.

6. Petitioner provided trucking consulting servlces primarily for the

fol lowing companies: Top Value Enterpr ises of Dayton, Ohio; E.F. MacDonald of
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Dayton, Ohio; Cont inental  Can of AtLanta, Georgia; Gorhan Chlcago of ChLcago,

I l l inois;  and Bee Plast ics of Pi t tsburgh, Pennsylvania. Pet i t ioner test i f led

that he conducted his business act iv l tLes in El lzabeth, New Jersey; Cinclnatt i ,

Ohio; At l -anta, Georgia; and Orlando, Flor ida. He test l f ied that the services

he provided consisted prlmarily of planning freight dlstrlbution for the companies

noted above lncluding the distributlon of goods fron warehouses to retail

s to res .

7. Pet i t ioner contends that he perforned his trucking consult ing servLces

as an employee of three corporat ions: A11 Best Transfer and Warehouse' Inc.,

Anthonyrs Consol idators, Inc. and A.J.F. Consol idators, Inc. Pet i t loner l i las

the president and sole stockholder of each of these corporat ions. He did not

lntroduce any evidence to show that any of these corporations withheld lncome

taxes from hts compensation. In addltion, petitloner had complete dlseretion

concerning his activities and planned his own schedule.

8. Pet i t ioner resided ln Brooklyn, New York during the year at issue.

He did not maintain any office facilities in hls home and did not conduct any

work from his hone. Furthermore, there is nothing ln the record showing that

petitioner conducted any trucklng consulting actlvLties ln New York.

9. Pet i t ioner in his pet i t ion argues that penalt ies under Tax Law sect ion

685(a)(1) and (2) should not be imposed based upon his fai lure to report

federal audit changes. However, the record shows that no such penaltLes were

imposed. Rather,  penalt ies under Tax Law sect ion 685(a) (1) and (2) were imposed

based upon pet i t ionerrs fai lure to f i le and pay unlncorporated business taxes.

CONCLUSIONS OF LAT,I

A. That the Personal

by lts own terms tied into

Income Tax imposed by Artlcle

and contalns essentlal-lv the

30 of the Tax Law is

same provisions as



-5 -

Art ic le 22 of the Tax Law. Therefore, in addressing the lssues presented

herein, unless otherwise specified, all references to particular sectlons of

Article 22 shaLL be deemed references (though uncited) to the corresponding

sect ions of Art ic le 30.

B. That Tax Law sect ion 701(a) provides in part  as fol lows:

ttA tax is hereby iurposed for each taxable year on the
unincorporated business taxable lncome of every unincorporated
business whol ly or part ly carr ied on withln this State.f l

C. That pet i t ioner sustained his burden of proof under Tax Law sect ion

722, whtch incorporates Tax Law sect ion 689 into Art lc le 23 of the Tax Law'

to show that he did not wholly or partly carry on his business of trucking

consult ing within New York State. I t  cannot be said that pet l t ioner carr led

on sueh actlvity in New York merely because hls horne was in this state. There-

fore, income derived from such activity is not subject to New York State

unincorporated business tax.

D. That the second, thlrd and fourth lssues are rendered moot.

E. That the Audit  Dlvis ion properly recomputed pet l t lonerts New York City

New York State personal income tax deficlencies as noted in Flndlng of Fact

' -W. .

F. That the petit lon of Anthony and Josephlne Fimiano l-s granted and the

Audi t  Div is ion is  d i rected to nodi fy  the Not ice of  Def lc lency descr ibed in

tr' inding of Fact rr2rr to conform to the recomputatlon noted ln Findi.ng of Fact

t t3 t t  and to cancel  the a l leged unincorporated business tax def ic iency.

and

r t 3 r l

DATED: Albany, New York

DEC 2 N 1983
STATE TAX COMMISSION


