
STATE OT'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Benjamin L. & Edith Feinberg
AFFIDAVIT OF MAIIING

for Redetermination of a
of a Determinat ion or a
Personal Incone Tax
under Art ic le 22 of the
for  the  Year  1971.

Defic iency or a Revision
Refund of

Tax Law

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Benjamin I , .  & Edith Feinberg, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r{rapper addressed as fol lows:

Benjamin L. & Edith Feinberg
6 Brooks ide  Rd.
Binghamton, NY 1.3904

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju Iy ,  1983.

Y4I Pl^fr^(-d\
AUTHORIZED TO ADMINISTER
OATHS PTIRSUA}IT TO TAX LAN
SECIION I7{

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address



STATE OT NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Benjamin l .  & Edith Feinberg
AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Personal Income Tax
under Article 22 of |.b.e
fo r  the  Year  1971.

Defic iency or a Revision
Refund of

Tax Law

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the L5th day of JuIy,  1983, she served the within not ice of Decision by
certified mail upon Abraham Piaker the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Abraham Piaker
Piaker,  lyons & Co.
2521 Vestal  Parkway E.
Vesta l ,  NY 13850

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AU:THORIZED 1'O ADilINISTEN
94i'HS PuRsuAlrf T0 tAX IJAW
sEcIrolr 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

July  15,  1983

Benjanin [ .  & Edith Feinberg
6 Brookside Rd.
Binghamton, NY 13904

Dear  Mr .  &  Mrs .  Fe inberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Article 78 of the Civil Practice law and Rules, and must. be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner I  s Representat ive
Abraharn Piaker
Piaker,  lyons & Co.
2521 Vestal  Parkway E.
Vesta l ,  NY 13850
Taxing Bureau's Representat ive



STATE OF NE\^T YORK

STATE TA)( CCIi]MISSION

In the Matter of the Petition

of

BENJAI{IN L. -FEINBERG
and

EDITT{ M. FE]NBERG

for Redetermination of a Deficianqg or
for Reft:rd of Personal rnccrne Tax urder
Article 22 of the Tax Law for the Year
L97L.

DECISION

Petitioners, Benjamjrt L. Fei:rberg and EdiUI M. Feinberg, 6 Brookside

Road, Binghamton, New York 13904, filed a petition for redetermination of a

deficiency or for refund of personal inoone ta:< r:rder erLicle 22 of tle Ta<

Law for the year L97L (File No. fl331).

A snall claims hearing was held before Ca.rl P. lriright, Hearing Officer'

at the offices of the State Tac Ccnmission, Covernnrental Civic Center' 44 llawley

Street, Bingharnton, New York, on Septenrber l-L, L979 at 2245 P.M. Petitioner

BenjafiLin L. Feilberg appeared wittr Abnaham Piaker, Esq. Ttre Ar:dit Division

appeared by Ralph J. Vecchio, Esq. (Patricia L. Brunbaugh, Ese., of @unsel) .

l'lhetlrer a casualty loss should. be reduced by the value of the inprcnze-

uents made by a tenant to the leased propenby and not cbarged to ttle landlord.

FINDINGS OF FACI

1. Petitioners, Benjamin L. Feinberg ard Edith M. Fei:dcerg' filed a

joint New York State Incone Ta< Residerrt Retr.rrn for L97L. On said return' the

petitioners reSnrted inccrne frqn tkre partnership of Robert J. freen ard

BenjanLin Feinberg (hereinafter "C,reen & Fe5riberg") of $L8r249.77.



-2- :

2. In the sumner of L972, the partnership of Gneen and Feinberg sus-

tained a casualty loss on real property frcnr a flood in ehrdra, Nerlr York. The

Ioss as appraised by outside experts hired by tlre Snal1 Business A&nj:ristra-

tion anpr:ntecl to $40,L28.49. Thris loss was reduced Lry a Snrtion of a Snall

Br.rsjness Admjnistration Energency Ioan that was forgiven ($5'000.00) ' leaving

a rret casualty loss of $35,L28.49 claimed j:: the partnership tax return (as

arnerded) for 1971 in acoordance wittr section 165 (h) of ttre Internal Reverrue

Oode.

3. On Decenrber 28, L972, petitioners filed a Claim for Credit or Refi:nl

of Personal Incqre Ta< for 1971 on whictr ttrey retrnrEed ttrejr share ($171564.25)

of ttre partnersfrip's casualty loss ard requested a refirrd of persornl jncrcrne

tax of $2,459.00. Ttre Inccnre Tar E;reau nnde palmerrt of the anrrunt requested.

4. On Decernber 23, L974, ttre Incone Ta< Bureau iszued a lbtice of

Deficiency against petitionens asserting personal inccme ta>< of $11960.04 arxl

interest of $316.17 for a sum of $2,276.21. The Ir:crcrne Ta< Bureau disallcnrred

a 5:ortion of the casualty loss on tlre gror.rrds tlrat petitioners failed to

reduce ttre casualty loss by $281000.00, ufrrich was tlre value of the inprorze-

nents made by ttre tenarrt, Interna'tional Business }4achines Corgnration (here-

jrrafter "IBM"), and not ckrarged to the lardlord (Greerr & Fejxberg).

5. Prior to the casr-ralty loss, IBM arxl ttre partnenship of Green e

Feirrberg entered into a contractr-ral agreernent vitrich reads In part as follq^rs:

"If the denised pranises shall be partially damaged by fire
or other cause, ard srrch darnage can be repaired w:ittd:r
ninety(9O) days ttreneafter, tfen ard in such everrt, the
d.arnages shall be repaired bV and at the e:<pense of the
Landlord. 

* * *
or it (I3M) may mal<e such repajrs for ttre aceor:nt of , ard at
the expense of ttre Lardlord.
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* * *
IBM may place suctr t-enporary partitions, fixb:res, (includi-ng
lightning fj:ctr:res), personal pnoperty, rnachinery, notors and
the like in the leased prernises, and rnay nrake sr.rch inprovenents
and alterations jn tkre jnteior tlrereof as it rnay desire at its
ovlrr eq)ense. A11 such *g=*YIL rernajn the property of IBM.

IBM may rsrove all or any of strch tLrings prior to or at the
expi-ralion of ttris lease, and in such everrt, rBM shall repair
arry danrage rezulti-ng frcnr strch rencnral. IBM, at its option, IIIEIy
abandon any such alterations or inprovenents at the ocpiration
of this lease as it may be o.terded, ard in such event, title to
such alterations or inprovenrents shall vest in the Lardlord. "

6. The flood inunlated the basement ard a part of the first floor. Tfle

partnership of Green & Fei.tlberg repaired all danages to the bassnent. IBM

nrade retrnirs, alterations and impa:ovenerrts to the fjrst floor dtrich was valued

by IBM at $30,000.00. IBM requesEed and received frcnr the partnership $2,000.00

for retrnir of flood darnges ard pajd at its q^n (IBM) e:<pense $28'000.00 for

alterations and 5-nprovarents.

7. Petitioners contended tlnt t}re alterations ard inprovanents voh:n-

tarily made by IBM i:r the anount of $28,000.00 do not fall wittrjn ttre neaning

of section I65(a) of the Internal Revenue Code as asserted bV the Inc|cne Ta<

Bureau. Section 165 (a) of the IRC says, "lfhere shall be allolred as a deduction

any loss sustained dr:ring the taxable year arrl not ccrqrensated for by i:nsurance

or otkrerwise".

8. The $291000.00 of improvements $rere not nnde in lieu of rent.

CONCLUSIONS OF IAW

A. Ttrat the $281000.00 of inprcnrenrents made by ttre terant go belzord the

cost of the danages caused by ttre flood arr1, therefore, do not fa1l within the

nreaning of section 165 (a) of the Internal Revenue Code.

B. That the $281000.00 of inprcverents are nct reportable by the part-

nership sjnce the inprcnzerents nude by a tenant to leased properEy' generally'

are not inccne to the landlord, eitler wtren rnade or vihen the lease ends irt

acocrdance wittr the nreaning of section 109 of ttre Internal Rexrenue Code and

1.109-1 of I.R.C. Regulations.
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C. rtrat the petition of nenjamin L. Feinberg and Edith M. Fei:rberg is

grarrted ard the Notice of Deficienclz iszued Decenrber 23, L974 is cancelled.

DATED: Albany, New York STATE TA)( COI4VIISSION

JUL 15 1983
PRESIDEM

$" \V
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