
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Murray A. Fal-ick

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  -  1 9 7 6 .

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
l s t  day  o f  Ap r i l ,  1983 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Financer oVer 18 years of age, and that on
the lst  day of Apri l ,  1983, he served the wlthln not ice of Decision by
cert l f ied mai l  upon Murray A. Fal ick, the pet i t ioner in the withln proceedl-ng,
by enclosing a true copy thereof in a secureLy sealed postpaid wrapper
addressed as fol lows:

Murray A. Falick
71 Plant ing Field Rd.
East  H i l1s ,  NY 71577

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
(post of f ice or off ic lal  depository) under the exclusive care and custody of
the United States Postal-  Service within the State of New York.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Murray A. Fal ick

for Redeterninat ion of a Def lc iency or a Revision
of a Determinat lon or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  -  1 9 7 6 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Davld Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxatlon and Financer over 18 years of age, and that on
the lst  day of Apri l ,  1983, he served the within not ice of Declslon by
cert i f ied mai l  upon David M. Stern the representat lve of the pet i t loner ln the
within proceeding, by enclosing a true copy theteof in a securely seal-ed
postpald l rrapper addressed as fol lows:

David M. Stern
Hanigsberg, Stern & Keiser
99  Park  Ave. ,  18 th  F loor
New York ,  NY 10016

and by depositLng same enclosed in a postpaid properly addressed wrapper ln a
(post of f lce or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wlthin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner hereLn and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to
l s t  day

before me th is
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L ' J l . i l : u  -
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 ,  1 9 8 3

Murray  A.  Fa l i ck
71 P lan t ing  F ie ld  Rd.
East  H i l l s ,  NY I I577

Dear  Mr .  Fa l i ck :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax lawr any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
David H. Stern
Han igsberg ,  S tern  & Ke iser
99  Park  Ave.  ,  l8 th  F loor
New York ,  NY 10016
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MI]RMY A. FALICK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1975 and 19i6.

DECISION

Pet i t ioner ,  Mur ray  A.  Fa l i ck ,  71  P lan t ing  F ie ld  Road,  Eas t  H i l l s ,  New York

11577, f i led a pet i t ion for a redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years 7975 and, L976

( F i l e  N o s .  2 4 n A  a n d  2 7 0 1 9 ) .

A formal hearing was held before Robert  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on June 25 ,  1982 a t  9 :25  A.M.  Pet i t ioner  appeared by  Han igsberg ,  s te rn  &

Ke iser ,  P .c .  (Dav id  M.  s te rn ,  Esq.  and Ne i r  Fe ins te in ,  c .p .A . )  tne  Aud i t

D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  ,  (Bar ry  M.  Bres le r ,  Esq.  ,  o f  counse l ) .

ISSIIE

l{hether pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over withholding taxes due for the years 1975 and 1976.

FINDINGS OF FACT

1. 0n September 1, 1978, the Audit .  Divis ion issued a Not ice of Def ic iency

and a statement of Def ic iency against pet i t ioner,  Murray A. Fal ick, in the

amount  o f  $51,587.65  fo r  the  year  1976.

2 .  0n  March  26 ,  L979,  the  Aud i t  D iv is ion  a lso  issued a  Not ice  o f  Def ic iency

and a  Sta tement  o f  Def ic iency  aga ins t  pe t i t ioner  in  the  amount  o f  $7 ,078.16  fo r

the year 7975.
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3. The notices and statements, in effect, asserted that petit ioner was a

person required to collect, truthfully account for and pay over withholding

taxes due from Encore Litho, Inc. ("Encoretr) for 1975 and Mutual Lithographers,

Inc. ( ' tMutualr ')  for 1976, pursuant to the provisions of subsections (g) and (n)

of section 685 of the Tax Law.

4. Encore and Mutual were lithographic printers.

5. Encore ldas a wholly-owned subsidiary of Encore fndustries, fnc.

(ttEncore Industriestt) during 1975.

6, Paste-Ups Unliuited, Inc. (r 'Paste-Ups't) also was a wholly owned subsidiary

of Encore Industries during 1975.

7. Gary Grubard, an accountant, and Ted Jasmine were each one-third

shareholders of Encore Industries during 1975.

8. In 1975, Encore and Encore Industries became respectively, Mutual and

Mutual fndustries, fnc. (rtMutual Industries"). The business carried on through

Encore was thereafter carried on through Hutual.

9. During 1976, Mutual and Paste-Ups were wholty owned subsidiaries of

Mutua1 fndustries.

10. Both Gary Grubard and Ted Jasmine were one-third shareholders of

Mutual fndustries during 1976.

11. Petit ioner h'as president of Paste-ups during 1975 and 1976.

L2. Petitioner eras the secretary of Encore during 1975 and the secretary

of Uutual during 1976.

13. Gary Grubard was the treasurer of Encore during 1975 and president of

Mutual during 1976.

14. The offices of Encore and l{utual r+ere at all relevant times located at

195 ffudson Street, New York, New York.
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15. The off ice of Paste-ups was at al l  relevant t imes located at 72 Fi f th

Avenue, New York, New York.

16. Paste-Ups was at al l  relevant t imes an art  studio which produced and

designed ar lwork for pr int ing.

77. Pet i t ioner qtas at al l  relevant t imes a comnercial  art ist  and engaged

in said profession Lhrough Paste-Ups.

18. Pet i t ioner f i rst  became aff i l iated with Encore in 1966 at which t ime

he owned 50 percent of the stock of Paste-Ups. Encore was at the t ime owned by

one Marvin Hammerman and one Norman Pomeranz.

19. In 7966, Encore purchased 66 2/3 percent of Paste-Ups, leaving pet i-

t ioner with 33 1/3 percent of the stock; the other former 50 percent owner of

Pas te-Ups re t i red .

20. In 1969, Encore Industr ies was forured with pet i t ioner,  Marvin Hammermanr

and Norman Pomeranz, each owning one-third of the stock; 100 percent of the

stock of Encore and Paste-Ups was thereafter owned by Encore Industr ies.

27. Ted Jasmine and Michael Ner+man, then salesmen for Encore, acquired the

respect ive stock interests of Marvin Hammerman and Norman Pomeranz in 1972.

22. Michael Newman's shares were redeemed by Encore Industr ies in or about

L972 ox 1973 leaving pet i t ioner and Ted Jasmine each 50 percent ordners.

23. In 1973, Gary Grubard acquired a one-third interest in Encore fndustr ies.

Thereafter,  the three stockholders each owned one-third of the stock of Encore

fndus t r ies .

24. Petitionerts arrangement with Marvin Hammernan, Nornan Pomeranz and,

Michael Newnan, until they left, and with Ted Jasmine and Gary Grubard, until
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1974, vtas that Encore and Paste-Ups would be run independently and that peti-

t ioner would exclusively manage al l  operations of Paste-Ups and the others

would exclusively manage al l  operations of Encore.

25. Petit ioner's arrangement with Ted Jasmine and Gary Grubard beginning

in 1974 and during 1975 and 1976 was that he would manage only artwork operatioas

and sales at Paste-Ups. AII of Paste-Ups' f inancial operations, including the

maintenance of books, records and checking accounts, approval of purchases,

payments of bi l ls, preparation of payrol l ,  signing and preparation of checks

(except the countersigning of payrol l  checks which were sent to pet. i t ioner for

delivery to Paste-Ups' employees) and f i l ing of tax returns, were handled by

Gary Grubard and Ted Jasmine out of the 195 Hudson Street off ice. A11 of

Paste-Ups' books and records were sent down to the Hudson Street off ice in

r97 4.

26. Pet i t ioner vras strongly opposed to this modif icat ion of the business

arrangement with respect to the f inancial  operat ions of Paste-Ups, but was

overruled by Jasmine and Grubard.

27. l { i th respect to Encore and Mutual,  pet i t ionerts arrangement with Ted

Jasnine and Gary Grubard that Jasmine and Grubard would continue to exclusively

manage Encore and Mutual,  including al l  f inancial  operat ions, did not change.

28. Pet i t ioner did not s ign or f i le Encore or Mutual tax returns.

29. Pet i t ioner did not have possession of any Encore or Mutual checks.

30. Pet i t ioner,  Ted Jasmine and Gary Grubard were the signator ies on

Encore and Mutual checking accounts. Pet i t ioner,  however,  did not s ign any

Encore or l lutual checks except possibly in emergencies.

31. Pet i t ioner did not hire or f i re any enployees at Encore or Mutual.
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32. Pet i t ioner did not prepare payrol l  or payrol l  tax returns for Encore

or Mutual.

33. Pet i t ioner performed no dut ies as secretary of Encore or Mutual l  no

board meetings were held and pet i t ioner never recorded or even saw any corporate

minutes .

34. During the t imes in issue, pet i t ioner did not devote any t ime to

Encore or Mutual.

35. Pet i t ioner was present at the Encore and Mutual of f ices only approxi-

mately once or twice per week and only to discuss technical  aspects of jobs

Paste-Ups r,ras engaged to perform for Encore or Mutual.

36. Pet i t ioner did not have an off ice at the 195 Hudson Street locat ion of

Encore or Mutual.

37. Ted Jasmine and/or Gary Grubard were responsible for deciding which

Encore, Mutua1 and Paste-Ups bi l ls would be paid.

38. Pet i t ioner was general ly unaware of Encore or l {utual l iabi l i t ies and

did not decide or part ic ipate in the decision as to what l iabi l i t ies of Encore

or Mutual would be paid.

39. Pet i t ioner 's salary vras for services perforned for Paste-Ups and not

Encore or Mutual.

4A. Pet i t ioner vtas unaware of the New York State l iabi l i t ies at issue

unt i l  approximately November, 1976.

41. Pet i t ioner,  upon becoming aware of unpaid Encore and Mutual Federal

withholding tax l iabi l i t ies in 1975, made demands on Ted Jasmine and Gary

Grubard to pay them and was assured by them that the l iabi l i t ies would be paid.

42. Pet i t ioner in 1976 again became avrare of unpaid Federal  l iabi l i t ies

and through an accountant attenpted to examine the books and records of Encore
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and Mutual. Gary Grubard told petit ioner that the l iabi l i t ies would be paid,

that he r^ras an accountant and was in charge of the books and records and that

petit ioner could not examine them.

43. Petit ioner, because he was denied access to the books of Encore,

Mutual and Paste-upsr because he was denied part icipation in decision making at

Paste-Ups and because of unpaid tax l iabi l i t ies, agreed to sel l  back his stock in Mutual

Industries to the corporation and resigned al l  employment, off ices and director-

ships with respect to Mutual Industries, MuLual, Paste-Ups and other aff i l iated

companies on December 23, ).976. Petit ioner, however, did not receive payment

from the corporation for the aforementioned sale of stock.

CONCTUSION OF tAW

A. That dur ing the years at issue, subsect ion (g) of sect ion 685 of the

Tax Law provided in part :

"Any person required to coIIect,  t ruthful ly account for,  and
pay over the tax imposed by this art ic le who wi l l fu l ly fai ls
to col lect such tax or truthful ly account for and pay over
such tax or willfully attempts in any manner to evade or defeat
the tax or the payment thereof,  shal l ,  in addit ion to other
penalt ies provided by law, be l iable to a penalty equal to the
total  amount of tax evaded, or not col lected, or not accounted
for  and pa id  over . t t

During the years at issue, subsect ion (n) of sect ion 685 of the Tax

Law provided, in part ,  that. :

" . . . the  te rm person inc ludes  an  ind iv idua l ,  corpora t ion  or
partnership or an off icer or employee of any corporat ion
( including a dissolved corporat ion),  or a member or employee
of any partnership, who as such off icer,  employee, or member
is under a duty to perform the act in respect of which the
v io la t ion  occurs .  "

B. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over such tax within the meaning of section 685(n) of the

Tax Law; therefore, he is not l iable to the penalty asserted by sect ion 685(g)

of the Tax Law.



c.

herein,

DATED:

That the petitions

dated September 1,

Albany, New York

- 7 -

herein are granted

1978 and l{arch 26,

and the Notices of Deficiency

1979,  a re  cance l led .

STATE TAX CO}IMISSION

APR 0 1 1983


