
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Anthony Esposito and Doris Esposito

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Article 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code of the City of l{ew York for the Years 1978
a n d  1 9 7 9 .

A}T'IDAVIT OF }'AITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notice of Decision by
cert i f ied mai l  upon Anthony & Doris Esposito,  the pet i t ioners in the within
proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Anthony & Doris Esposito
2534 East  63rd  St .
Brooklyn, NY 71235

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

' \,/
AUTHONIZED TO ADMINISTER
OATHS ruNSUA!{T TO TAT IAIT
SECTION I74

says Lhat the said addressee is the pet i t ioner
set forth on said wrapper is the last known address



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Anthony Esposito and Doris Esposito
AFF]DAVIT OF UAIIING

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the years 1978
and 7979.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
certified nail upon Norman Turk and Alan J. Kreitzman, the representatives of
the pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Norman Turk
and Alan J. Krei tzman, CpA
67 Harned Rd.
Commack, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united States Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju Iy ,  1983.

,AI.I?F'OF.I ZI]D TO AUMINISTER
Olt]'HS PL'RSUANT I0 IAX IJAI
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  15 ,  1983

Anthony & Doris Esposito
2534 East .  63rd St .
Brooklyn, NY 11235

Dear  Mr .  &  Mrs .  Espos i to :

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrati-ve level.
Pursuant to sect ion(s) 690 &, l3l2 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Law and Rules, and must be comrnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and tr'inance
Law Bureau - Litigation Unit
Building tl9 State Campus
Albany, New York t2227
Phone i /  (518) 457-2A7a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Norman Turk
and AIan J. Krei tzman, CPA
67 Harned Rd.
Commack, NY
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANTHONy ESPOSITO and DORIS ESPOSITO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York for
the  Years  1978 and 1979.

Pet i t ioners ,  Anthony  Espos i to  and Dor is  Espos i to ,  2534 East  63rd  St ree t ,

Brook lyn ,  New York  11235,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law and Chapter

46, Ti t le T of the Administrat ive Code of the Citv of New York for the vears

1978 and 1979 (Fi le Nos. 32345 and 32346) .

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  1 ,  1982 a t  3 :00  P.M.  Pet i t ioners  appeared by  Norman Turk ,

Esq.  and by  A lan  J .  Kre i tzman,  C.P.A.  The Aud i t  D iv is ion  appeared by  Pau l  B .

C o b u r n ,  E s q . ,  ( A n n  W .  M u r p h y ,  E s q . ,  o f  c o u n s e l ) .

ISSI]ES

ldhether the dol lar amount of the penalt ies asserted against pet i t ioners

for fai lure to col lect,  account for and pay over withholding taxes is correct

FINDINGS OF FACT

DECISION

t.o each of the

statement.s of

o f  asser ted  de f i -

1 .  0 n

pet i t ioners

def ic iency

c ienc ies  as

September  29 ,  1980,  the  Aud i t  D iv is ion  issued

, Anthony Esposito and Doris Esposito,  separate

and not ices of def ic iency not i fy ing pet i t ioners

f o l l o w s :
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Per iod

L / r / 78  -  12 /3 t / 78
r lL /7e -  2 / rs /7e
4/ r /7e -  6 /30/79

TOTAL

The statements of def ic iency indicated that

to unpaid withholding taxes of V & D, Inc.

Brooklyn, New York.

Amount

$ t2 ,246 .35
r , 96 r . 49
1 ,930 .83

$16 ,038 .67

the asserted deficlencles pertained

("V & D") ,  626 Sheepshead Bay Road,

L /  L  / 7 8  t h r o u g h  1 2 l 3 L / 7 8
1 / I / 7 9  r h r o u g h  I l 1 5 / 7 9
I /  16 /  79  th rough I l  3L  /79
2 / I / 7 9  t h r o u g h  2 / 1 5 / 7 9
4 / l / 7 9  t h r o u g h  4 / L 5 / 7 9
4/  L6 /79  th rough 4 /30 /79
6 / I / 7 9  t h r o u g h  6 / 1 5 1 7 9
6/  16 /79  th rough 6 /30 /79

2. A ser ies of computer pr intouts dated December 9, 1980 l isted the out-

standing assessments for unpaid withholding tax owed by V & D. I t  is these

assessments which const i tute the basis and amount of the def ic iencles asserted

aga ins t  pe t i t ioners ,  as  fo l lows:

Assessment
Number Amount Due Period

w7 9 100 10707
w7909270499
w7909270500
w790927050t
w7909270502
w79A9270503
w7911t60767
w7911160766

TOTAL

$r2 ,246 .25
614 .80
614 .80
7  31 .89
235 ,72
295.40
886 .  20
413 .51

$16 ,038 .57

3. By a let ter dated January 13, 1983, the Audit  Dlvis lon advised that

the  amount  due as  shovrn  above ($16,038.57)  shou ld  be  reduced to  $15 '007.7 I '  as

the result  of  a payment received on behalf  of  V & D in the €rmount of $1'030.96.

I t  was further noted that this paJrnent had been appl led speclf ical ly ln ful l

sat isfact ion of assessment number W7909270499 ($614.80),  with the remaining

amount of the payment ($316.16) being appl ied in part ial  sat isfact lon of

assessment number W7909270500 (reduclng said assessment to $298.64),  No other

adjustments or pa)rments against V & D?s withholding tax l iabi l i t ies were

ref lected on this let ter of  January 13, 1983, which had been obtained by the
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Audit  Divis ionrs representat ive in order to ver i fy the def ic iencies outstandlng

aga ins t  V  & D.

4. During the period at issue, V & D was engaged solely in the business

of providing transportat ion services as a carr l -er of  handicapped students for

the City of New York, pursuant to a contract between V & D and the New York

City Board of Educat ion. This contract was in effect f rom September of L97I

through June of L979.

5. In the normal course of i ts business under the above contract,  V & D

would submit a bi l l  to the Board of Educat ion on the last day of each nonth in

which services had been rendered and would receive payment approximately trtenty

days thereafter.

6.  Test imony by Alan Krei tzman indicated that he f l rst  began perfonning

account ing services for V & D and for pet l t ioners in the earl-y part  of  1979. Mr.

Krei tzman reviewed the books and records of V & D as prepared by i ts predecessor

accountants and, after matching r^?ithholding tax amounts to paynents made, dis-

covered the existance of an outstanding l iabi l l ty for withholding tax owed by

V  &  D .

7. Fol lowing his review of V & Drs books, Mr. Krei t .zman requested of the

Audit  Divis ionfs Brooklyn Distr ict  Off ice a l ist lng of outstanding wlthholding

tax l iabi l i t ies owed by V & D. In response to this request,  the Audit  Divls lon

furnished to Mr. Krei tzman a l ist  of  V & Drs outstanding r^r i thholdlng tax

l tabi l i t ies as of February 2L, 1980, detal l ing the var lous assessment numbers,

periods involved, basic tax per period, and penalty and interest accrued on

each assessment  th rough February  21 ,  1980.1

Although
charges ,
the basic

the assessments against V & D ref lect accrued penalty and lnterest
the def ic iencies against pet i t ioners at issue hereln ref lect only
withhol-ding tax unpaid without penalty or interest charges.
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each of  the assessments shown in F inding of

outstanding assessments as fo l lows:

8. The above

Fac t  t t 2 t t ,  as  we l l

Assessment
Number

w7703240936
I,l7803292390
w791  1080397
w791 1080398

l is t  inc luded

as addi t lonal

Pe r i od

12/ r /76  -  L2 /s r /76
12 /16177  -  12 /31177
5 l t /79  -  s / rs l79
s /16 /7e  -  s /31 /7e

Tax

$ -0-
-0-

806 .  14
806 .  15

Penalty &
In te res t

$ t  , 670 .  12
327  . 5s

93 .13
89 .  75

Total-
2/2r180

$7 ,670 .12
327  . 55
899 .27
895 .90

9.  The computer  pr ln touts conta in ing the l - is t  o f  assessments compr is ing

the def ic iencies at  issue herein (see Finding of  Fact  r '2")  speci f ied the

var ious wi thhold ing tax per iods involved as wel l  as due dates for  f i l lng and

pa)rment  of  the taxes.  The reason for  assessment  in  each instance was l is ted as

late f i l lng and nonpayment  of  tax due for  each par t icu lar  per iod.  The pr intouts

fur ther  speci f ied the tax due for  each per iod (broken down to ref l -ect  New York

State and New York Ci ty  base amounts) ,  per iodic  addi t lons for  accrued penal ty

and interest and a statement that no adjustments had been made or payments on

any of  the assessments received,  as of  the date of  the pr lntouts (December 9 '

1 9 8 0 ) .

10.  Pet i t ioners asser t  that  cer ta in payments \dere made against  V & Drs

l iab i l i ty  and that  credi t  hras not  g iven for  these payments.

11.  Pet i t i -oners in t roduced in ev idence a worksheet  prepared by thei r

accountant .  The worksheet  ind icated that  V & Drs l iab l l t t tes for  wt thhold ing

taxes  fo r  t he  pe r i od  Janua ry  1 ,  1975  to  June  30 ,  1979  was  $38 ,231 .00 .  The

schedule d id not  conta in any penal ty  or  in terest  computat ions as assessed by

the Audit Division. Included in the worksheet was a schedule of paynents

asser ted to have been made against  the l iab i l i t ies in  the amount  of  $38r340.00.

Pet i t ioners in t roduced in ev idence checks,  vouchers and let ters lndlcat ing

to ta l  paymen ts  o f  $8 ,668 .19  were  made  aga ins t  V  &  D ts  l i ab i l i t i es  f o r  w i t hho ld ing
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tax. No other evidence was submitted to substant iate the balance of the

asserted palments. Included Ln the l iabi l l ty of  $38,231.00 was the amount of

the penalty the Audlt  Divis ion ls assert ing agalnst pet i t ioners.

12. Pet i t ioner Anthony Esposl- to test i f ied that he and pet i t ioner Doris

Esposito were off icers of V & D and were responsible for the paynent of i . ts

hr i thholding taxes during the periods at issue. Pet i t ioners do not contest the

existence of outstandLng l tabi l i ty for withhol-ding tax owed by V & D, but

rather contest only the amount of the outstanding liabillty (as forming the

basis for the amount of the def icLencies asserted against pet l t ioners).

13. Mr. Esposito test i f led further that prompt payment (wlthin twenty days

of submission of V & Drs bi l l )  was not consistent ly made by the City of New

York to V & D, and also that the ent ire school bus industry in New York City

was affLic i ted with a "wi ldcatrf  str ike from February 1979 into May 1979. Mr.

Esposito stated that dur lng this period (February 1979 through May 1979) V & D

had no lncome at aI1 and that its vehicles were danaged due to vandallsm by

str ik ing workers. Pet i t ioners assert  that these events, coupled with the

(al leged) lack of consistent ly prompt payments by the City of New York, caused

hardship to V & D in meeting the cont inuing obl igat ions of running i ts business,

was the reason for late f i l ing of the withholdlng tax returns, and upon thls

cause seek wal-ver of the def ic iencies asserted herein.

CONCLUSIONS OF LAW

A. That ,  as set  for th ln  F inding of  Fact  t '12" ,

thei r  l iab i l i ty  for  wi thhold ing taxes of  V & D,  Inc.

pena l t i es  unde r  sec t i ons  085 (g )  and  1312  o f  t he  Tax

of the New York Citv Adrninistrative Code.

pet i t ioners have conceded

, and are thus liable to

Law and sec t ion  T46-185.0(g)
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B.  That  pena l t ies  and in te res t  assessed aga ins t  V  & D by  the  Aud i t

D iv is ion  are  no t  a t  i ssue and w i l l  no t  be  addressed.  There fore  no  dec is ion  is

made as to whether V & D had reasonable cause for laLe f i l ing of their  withholding

tax  re tu rns .

C. That the only periods and amounts at issue are those that are indicated

in Finding of Fact "1",  supra. Pet i t ioners have not submitted any evidence to

ind ica te  tha t  V  & D 's  w i thho ld ing  tax  l iab i l i t y  fo r  these per iods  as  asser ted  by

the Audit  Divis ion is incorrect.  Pet i t ioners have submiLted evidence that said

tax l iabi l i ty was outstanding on the books of V & D.

D. That the pet i t ion of Anthony Esposito and Doris Esposito is hereby

denied and the not ices of def ic iency dated September 29, 1980, as reduced to

$ 1 5 , 0 0 7 . 7 1  ( s e e  F i n d i n g  o f  F a c t  " 3 " ) ,  a r e  s u s t a i n e d .

DATED: Albany, New York STATE TAX COMMISSION

JUL 1 5 1983

ISSIONER

.Nb^'S
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  15 ,  1983

Anthony & Doris Esposito
2534 East  63rd St .
Brooklyn, NY 11235

D e a r  M r .  &  M r s .  E s p o s i t o :

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building l/9 State Carnpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Norman Turk
and Alan J. Krei tzman, CPA
67 Harned Rd.
Commack, NY
Taxing Bureau' s Representative



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANTHONY ESPOSITO and DORIS ESPOSITO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York for
the  Years  1978 and 1979.

DECISION

Pet i t ioners ,  Anthony  Espos i to  and Dor is  Espos i to ,  2534 East  63rd  St ree t ,

Brook1yn, New York 71235, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law and Chapter

46, Ti t le T of the Administrat ive Code of the City of New York for the years

1978 and 1979 (Fi Ie Nos. 32345 and 32346) .

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on December 1, 7982 at-  3:00 P.M. Pet i t ioners appeared by Norman Turk,

Esq.  and by  AIan  J .  Kre i tzman,  C.P.A.  The Aud i t  D iv is ion  appeared by  Pau l  B .

Coburn ,  Esq. ,  (Ann Id .  Murphy ,  Esq. ,  o f  counse l ) .

ISSUES

hlhether  the dol lar

f o r  f a i l u re  t o  co1 lec t .

amount of the penalt ies

account for and pay over

FINDINGS OF FACT

asser ted  aga ins t  pe t i t ioners

withholding taxes is correct.

1.  0n September 29, 1980, the Audit  Divis ion issued to each of the

pet i t ioners ,  Anthony  Espos i to  and Dor is  Espos i to ,  separa te  s ta tements  o f

de f ic iency  and no t ices  o f  de f ic iency  no t i f y ing  pe t i t ioners  o f  asser ted  de f i -

c ienc ies  as  fo l lows:



Period

r l r l 78  -  12 /3 r /78
r l r l 79  -  2 /Ls /7e
4 l r /79  -  6 /30 /7e

TOTAL

-2-

Amount

$L2 ,246  . 35
1 ,961 .49
I  ,  830 .  83

ffi;6'S:67

6 1 4 . 8 0  L / l / 7 9  t h r o u g h  L / 1 5 1 7 9
6 1 4 . 8 0  l l 1 6 1 7 9  t h r o u g h  l l 3 l / 7 9
7 3 I . 8 9  2 / I / 7 9  t h r o u g h  2 / 1 5 / 7 9
2 3 5 . 7 2  4 / I / 7 9  t h r o u g h  4 l 1 5 / 7 9
2 9 5 . 4 0  4 / 1 6 / 7 9  t h r o u g h  4 / 3 0 / 7 9
8 8 6 . 2 0  6 / I / 7 9  r h r o u g h  6 l 1 5 / 7 9
413 .51  6 /16 /79  th rough  6 /30 /79

$16 ,038 .57

The statements of def ic iency indicated that the asserted def ic iencies pertained

to unpaid withholding taxes of V & D, Inc. ("V & D"),  626 Sheepshead Bay Road'

Brooklyn, New York.

2. A ser ies of cornputer pr intouts dated December 9, 1980 l isted the out-

standing assessments for unpaid ni thholding tax owed by V & D. I t  is these

assessments which const i tute the basls and amount of the def lc lencies asserted

aga ins t  pe t i t ioners ,  as  fo l lows:

Assessment
Number Anount Due Period

r {7910010707  $12 ,246 .25  I l L /78  th rough  L2 l3L /78
w7909270499
lI7909270500
w790927050r
w7909270502
w7909270503
r,{791 1 1607 67
r,,r791 1 1607 66

TOTAL

3. By a let ter dated January 13, 1983, the Audit  Divis ion advlsed that

the  amount  due as  shor^m above ($16,038.57)  shou ld  be  reduced to  $15 '007.71 ,  as

the result  of  a payment received on behalf  of  V & D in the amount of $1,030.96.

I t  was further noted that this payment had been appl ied specif ical ly in ful l

sat isfact ion of assessment number W7909270499 ($614.80) '  with the rernaining

amount of the payment ($316.16) being appl ied in part ial  sat isfact lon of

assessment number W7909270500 (reduclng said assessment to $298.64).  No other

adjustments or pa)rments against V & Drs wlthholding tax l labi l i t ies were

ref lected on this let ter of  Januarl  13, 1983, which had been obtained by the
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Audit  Divis ionts representat ive in order to verLfy the def lc iencies outstanding

aga ins t  V  & D.

4. During the period at lssue, V & D was engaged solel-y in the business

of providing transportat ion services as a carr ier of  handicapped students for

the City of New York, pursuant to a contract between V & D and the New York

City Board of Educat ion. This contract rdas ln effect f rom September of I97l

through June of 1979.

5. In the normal course of i ts business under the above contract,  V & D

would submit a bi l l  to the Board of Educat lon on the last day of each month in

which services had been rendered and would receive payment approximately twenty

days  therea f te r .

6.  Test lmony by Alan Krei tzman lndicated that he f i rst  began performing

account ing services for V & D and for pet i t ioners in the early part  of  1979. Mr.

Krei tzman reviewed the books and records of V & D as prepared by i ts predecessor

accountants and, after natching withholdlng tax amounts to payments made' dts-

covered the exi-stance of an outstandlng l iabl l l ty for withholding tax owed by

V  &  D .

7. Fol lowing hf-s review of V & Drs books, Mr. Krei tzman requested of the

Audit  Divis ion's Brooklyn Distr ict  of f ice a lLst ing of outstanding withholding

tax l iabi l i t ies owed by V & D. In response to this request,  the Audit  Dlvis ion

furni-shed to Mr. Krei tzman a l ist  of  V & Drs outstanding withholding tax

l iabi l i t ies as of February 2I,  1980, detai l lng the var ious assessment numbers,

periods involved, basic tax per period, and penalty and interest accrued on

each assessment through February 2L, 1980.1

Although the assessments
chargesr  the  de f ic ienc ies
the basic r^rithholding tax

against V & D ref lect accrued penalty and i-nterest
against pet i t ioners at issue herein ref lect only
unpaid without penalty or interest charges.



8.  The above

Fac t  t t 2 t t ,  as  we l l

Assessment
Number

l is t  included

as addit ional

Period Tax

L2 / r / 76 -12 /31 /76  $ -0 -

-4-

each of  the assessments shown in F inding of

outstandlng assessments as fo l lows:

Penalty &
Interest

Tota l
2/2 r /80

w7703240936
w7803292390
w79  1  1080397
! [7911080398

-0-
806 .  14
806 .  15

$1 ,670 .12
327  . 55
93 .  13
89 .75

$1 ,670 .12
327 .55
899.27
895 .90

12 /16177  -  12 /31 /77
s/L /7e -  s /15/7e
s /16 /79  -  5 /31179

9. The computer pr intouts containing the 1lst  of  assessments conprLslng

the def ic iencies at issue herein (see Finding of Fact "2") specif ied the

various withholding tax periods l -nvolved as wel l  as due dates for f i l ing and

payment of the taxes. The reason for assessment in each lnstance was l lsted as

late f i l ing and nonpa)rment of tax due for each part icular per iod. The pr intouts

further specif ied the tax due for each period (broken down to ref lect New York

State and New York City base amounts),  per iodic addit lons for accrued penalty

and i-nterest and a statement that no adjustments had been rnade or payments on

any of the assessments received, as of the date of the pr intouts (December 9,

r980) .

10. Pet i t ioners assert  that certain payments were made against V & Drs

l iabi1- i ty and that credit  r t ras not given for these payments.

11. Pet i t ioners introduced i-n evidence a worksheet prepared by their

accountant.  The worksheet lndlcated that V & Drs 1labi1l t ies for withholding

taxes  fo r  the  per iod  January  1 ,  1975 to  June 30 ,  1979 was $381231.00 .  The

schedule dld not contain any penalty or Lnterest computat ions as assessed by

the Audit  Dlvis ion. Included in the worksheet was a schedule of paynents

asser ted  to  have been made aga ins t  the  l iab i l i t ies  in  the  auount  o f  $38,340.00 .

Pet i t ioners introduced in evidence checks, vouchers and let ters lndicat ing

total  paynents of $9,668.19 were made against V & Drs l iabi l i t ies for withholding
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tax. No other evidence was subrni t ted to substant iate the balance of the

asserted pa)ments. Included in the l iabi l l ty of  $38,231.00 was the amount of

the penalty the Audit  Divis ion is assert ing agalnst pet i t loners.

12. Pet i t ioner Anthony Esposito test i f ied that he and pet i t ioner Doris

Esposito were off icers of V & D and were responsible for the payment of i ts

withholding taxes during the periods at issue. Pet i t ioners do not contest the

existence of outstanding l labi l i ty for withholding tax owed by V & D' but

rather contest only the amount of the outstanding l iabl l l ty (as forming the

basis for the amount of the def ic iencLes asserted against pet l t ioners).

13. Mr. Esposito test i f ied further that prompt payment (within twenty days

of submission of V & Drs bi l l )  rrras not consistent ly urade by the City of New

York to V & D, and also that the ent ire school bus industry in New York Clty

was aff l ic i ted with a "wi ldcat" str ike frour February 1979 into May 1979. Mr.

Esposito stated that dur ing this period (February 1979 through May 1979) V & D

had no income at all and that its vehicles were darnaged due to vandalism by

str ik ing workers. Pet i t ioners assert  that these events, coupled with the

(al leged) lack of consistent ly prompt payments by the City of New York'  caused

hardship to V & D in meeting the cont inuing obl igat ions of runntng Lts business'

was the reason for late f i l lng of the withholding tax returnsr aod upon this

cause seek waiver of the def ic iencies asserted herein.

CONCLUSIONS OF LAW

A. That,  as set forth in Findlng of Fact "12",

their  l labi l l ty for withholdLng taxes of V & D, Inc.

penalt ies under sect ions 085(g) and 1312 of the Tax

of the New York City Adninistrat ive Code.

pet l t ioners have conceded

, and are thus liable to

Law and sec t ion  T46-185.0(g)
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B.  That  pena l t ies  and in te res t  assessed aga ins t  V  & D by  the  Aud i t

D iv is ion  are  no t  a t  i ssue and w i l l  no t  be  addressed.  There fore  no  dec is ion  is

made as to whether V & D had reasonable cause for late f i l ing of their  withholding

Lax  re tu rns .

C. That the only periods and amounts at issue are those that are indicated

in Finding of Fact "1",  supra. Pet i t ioners have not submitted any evidence to

ind ica te  tha t  V  & D 's  w i thho ld ing  tax  l iab i l i t y  fo r  these per iods  as  asser ted  by

the Audit  Divis ion is incorrect.  Pet i t ioners have submitted evidence that said

tax l iabi l i ty was outstanding on the books of V & D.

D. That the pet i t ion of Anthony Esposito and Doris Esposito is hereby

denied and the not ices of def ic iency dated Septemb er 29, 1980, as reduced to

$ 1 5 , 0 0 7 . 7 1  ( s e e  F i n d i n g  o f  F a c t  " 3 " ) ,  a r e  s u s t a i n e d .

DATED: Albany, New York

JUL 15 1983
STATE TAX COMMISSION

ISSIONER




