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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 3, 1983

Robert & Josephine Ernst
57 Thorn Ridge Dr.
Stamford, CT 06903

D e a r  M r .  E r n s t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
daLe o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decisj-on nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Mark  S.  Gross
360 Nor th  S t .
I{ t t i te Plains, NY 10605
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT BRNST and JOSEPHIM ERNST

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1975.

DECISION

PetiLioners, Robert  Ernst and Josephine Ernst,  57 Thorn Ridge Drive,

Stamford, Connect icut 06903, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax traw for the

year  1975 (F i le  No.  28647) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  September  17 ,  1981 a t  10 :45  A.M.  Pet i t ioners  appeared w i th  Mark  S.

Gross ,  CPA.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  A .

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner Robert  Ernst,  a nonresident,  is ent i t led to al locate

part  of  his earnings to sources without New York State.

FINDINGS OF FACT

1.  Pet i t ioners ,  Rober t  Erns t  and Joseph ine  Erns t ,  h is  w i fe ,  f i l ed  a  jo in t

New York State fncome Tax Nonresident Return for 7975. On said return, pet i t ioner

Rober t  Erns t ' s  income f rom Scot t  S tee1 Fabr ica tors ,  Inc . ,  was  a l loca ted  to  New

York Stat.e on the basis of davs worked within and without the State.

2 .  0n  August  10 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioners  asser t ing  persona l  income tax  o f  $1  r4 I9 .20 ,  p lus  in te res t
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o f  $279.33 ,  fo r  a  to ta l  o f  $1 ,699.13 .  The Not ice  o f  Def ic iency  was based on  a

Statement of Audit  Changes, issued under date of May 16 ,  1978, which disal lowed

pet i t ioner 's claimed al locat ion of wages on the ground that pet i t ioner Robert

Ernst did not work outside of New York St.ate for the subject year.  As a

corol lary,  pet i t ioner 's deduct ions, including contr ibut ions to his Individual

Ret j-rement Account (rr IRArr) were also recomputed to conform to the al locat ion

fornula appl ied t .o his earnings. There was no separate disal lowance of contr i -

but ions made to the IRA by the Audit  Divis ion.

3. During the year at issue pet i t ioners were residents of the State of

Connect icut.  Pet i t ioner Robert  Ernst was employed as a salesman and general

manager  by  Scot t  S tee l  Fabr ica tors ,  fnc .  (here ina f te r  r rcorporaL ion" )  a t  i t s

o f f i ce  and fac to ry  loca ted  in  New York  S ta te .  0n  Ju ly  1 ,  1975,  the  corpora t ion

terminated operat ions at i ts New York factory as a result  of  an industry-wide

str ike by Shopmenrs local Union No. 455. The str ike cont inued into 1976.

fn ant ic ipat ion of the str ike, pet i t ioner removed f i les and drawings

related to pending contracts from the corporat ion's New York off ice. The work

related to pending contracts was completed at plants,  unrelated t .o the corpora-

t i .on, Iocated in Stamford, Connect icut and Chicopeefal ls,  Massachusetts,  t rnf lg1

the supervision of pet i t ioner Robert  Ernst who cont inued to receive his salary

from the corporat ion.

4. The work done by pet. i t ioner on pending contracts could not be done at

his employer 's New York factory because of the industry wide str ike.

CONCTUSIONS OF tAW

A.  That  pe t i t ioner ,  Rober t  Erns t ,  per fo rmed serv ices

within and without New York State for subject year.  That,

January  1 ,  1975 to  June 30 ,  1975,  pe t i t ioner 's  income was

for his employer

for the period

derived from or
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connected with New York State sources. That,  for the period July 1, 1975 to

December 31, 1975, pet i t ioner 's income was not der ived from or connected with

New York sources, as i t  was based upon the performance of services which, of

necess i ty ,  ob l iga ted  the  pe t i t ioner 's  ou t -o f -s ta te  du t ies  in  the  serv ice  o f  h is

employer in accordance with the meaning and intent of  sect ion 632(c) of the Tax

law and 20 NYCRR 137.76.

B. That the Audit  Divis ion is directed to al locate pet i t ioner Robert

Erns t ' s  sa la ry  and ad jus tment  to  income on the  f rac t ion  o f  $15r000.00  earned in

New York State as the numerator,  and $30,000.00 earned in 1975 as the denominator.

C. That the pet i t ion of Robert  Ernst and Josephine Ernst is granted to

the extent found in Conclusion of Law "B" supra, and except as so granted, the

Notice of Def ic iency dated August 10, 1978 is sustained, together with such

addit ional interest as may be legal ly owing.

DATED: Albany, New York STATE

JAN 3 1983
I+CT/ N? PRESIDENT


