
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harvey J. Engel
and Janine Engel

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Artl-cle 22 of the Tax Law for the Year
L 9 7 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the lst  day of Apri l ,  1983, he served the wlthin not lce of DeclsLon by
cert i f ied mai l  upon Harvey J. Engel,and Janine Engel the pet i t ioner ln the
wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Harvey J. Enge1
and Janine Engel
3 0  E .  7 1 s t  S t .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a
(post of f ice or off ic ial  deposltory) under the excluslve care and custody of
the United States Postal  Service wlthln the State of New York.

That deponent further says that the said addressee Ls the pet i t ioner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
ls t  day  o f  Apr i l ,  1983.

AUTIIORIZED TO NISTER
OATHS PURSUANT
SECTION I74

T0 IAX lrAltl
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Sworn to before me this
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 ,  1 9 8 3

Harvey J. Engel
and Janine Engel
3 0  E .  7 1 s t  S t .
New York, NY 10021

D e a r  M r .  &  M r s .  E n g e l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must.  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

Pet i t ioner '  s  Representa t ive
H i l I  M .  L a l i n
J .  H .  C o h n  &  C o .
400 Park Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARVEY J. ENGEI AND JANINE ENGEL

for Redeterminat. ion of a Def ic i_ency or for
Refund of Personal Income Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  1975.

DECISION

Peti t ioners, Harvey J. Engel and Janine Engel,  30 East 71st Street,  New

York ,  New York  10021,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income.tax under Art ic le 22 of the Tax law for the year

1975 (tr',:_re No. 27211).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York,

on  Apr i l  29 ,  1982 a t  1 :20  P.M.  The Aud i t  D iv is lon  appeared by  PauI  B .

Esq.  ( I rw ln  Levy ,  Esq.  ,  o f  counse l ) .

( H i f r  M .  L a l i n ,  E s q .  ,  o f  c o u n s e l ) .

Pet i t ioner  appeared by J.H.  Cohn

ISSUE

New York

Coburn,

&  C o .

l ^ Ihether  the Audi t  Div is ion proper ly  d isa l lowed

deduct ion for  investment  advisorv f 'ees and serv ices

pet i t ioners '  i temized

for  the  taxab le  vear  1975.

FINDINGS OF FACT

1.  Pet i t ioners ,  Harvey  J .  Enge l  and Jan ine  Enge l ,  f i l ed  a  jo in t  U .S.

Individual Income Tax Return and a joint .  New York State Income Tax ResidenL

Return for 1975. 0n these returns, pet i t ioners reported an i temized deduct ion

of  $601000.00  fo r  " Inves tment  Adv isory  Fees  & Serv ices"  and a  fa rm loss  o f

$ 2 7  , 8 8 5  . 0 0 .
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2 .  0n  Apr i l  13 ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioners  a  Not ice

of Def ic iency accompanied by an explanatory Statement of Audit  Changes. The

Notice of Def ic lency asserted a def ic iency of New York State personal income

tax for the years 1975 and 1975 and a def ic iency of New York City personal

income tax plus interest for the year 1976. The def ic iency asserted for both

y e a r s  w a s  f o r  t a x  o f  $ 1 7 , 2 3 8 . 7 7  p l u s  i n t e r e s t  o f  $ 4 , 0 7 1 . 0 4  f o r  a  t o t a l  d u e  o f

$2\,309.81. The Statement of Audit  Changes explained that the asserted def ic iency

was premised upon the disal lowance of farm losses for the years 1975 and 1976

and the disal lowance of investment advisory fees for the year 1975. The

Statement of Audit  Changes did not state why the foregoing deduct ions were

d i s a l l o w e d .

3. Pr ior to the formal hearing, the Audit  Divis ion conceded the propriety

of pet i t ioners'  deduct ions of the farm losses, thereby reducing the al leged

def ic iency of New York lncome taxes for 1975 and cancel l ing the port ion of the

a l leged de f ic iency  wh ich  per ta ined to  1976.

4. On December 18, 1975 pet i t ioner Harvey J. Engel drafted two checks to

the order of Stewart Capital  Corporat ion ("Stewart") .  The checks were drafted

in  the  amounts  o f  $60,000.00  and $6 ,040.00 .  The check  fo r  $60,000.00  was in

payment for services rendered in f i l ing 1500 appl icat ions for the federal  oi l

and gas lease lot tery.  The check for $61040.00 was in payment of the f i l ing

fee  fo r  each lo t te ry  en tered .

5 .  S tewar t  i s  a  corpora t ion  wh ich  prov ides  c le r ica l  and pro fess iona l

services for individuals who wish to obtain oi l  and gas leases from the federal

government through the federal  government 's procedure of of fer ing leases of

land through a lot tery.  Stewart 's professional staff  includes individuals who

have expert ise in evaluat ing oi l  and gas leases. Each month Stewart obtains a
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l i s t  o f  ava i lab le  o i l  and  gas  leases  and,  based upon an  ana lys is  by  Stewar t rs

staff  and a computer analysis of certain information, determines which leases

of fe r  the  grea tes t  oppor tun i ty  to  S tewar t ' s  c l ien ts .  Thereaf te r ,  S tewar t

prepares the appl icat ions of i ts c l ients and forwards them to the Bureau of

land Management.  Stewart also obtains a l ist  of  winners and i f  one of i ts

c l ien ts  w ins  a  lease,  i t  advances  Lhe f i rs t  years  ren t .  S tewar t i s  c l ien ts  then

repay Stewart for the f i rst  years rent.  A record of leases awarded is also

maintained by Stewart.  Stewart advises i ts cl ients when future rent payments

are  due.

6 .  Mr .  Enge l  acqu i red  one or  more  federa l  o i l  and  gas  leases  as  a  resuLt

o f  t h e  S t e w a r t ' s  s e r v i c e s .

7 .  Pet i t ioner ,  Harvey  J .  Enge l ,  has  ob ta ined income as  a  resu l t  o f  h is

investments through Stewartrs services. However,  the record does not establ ish

that Mr. Engelts investments through Stewart 's services in 1975 generated any

income.

CONCIUSIONS OF IAI,I

A. That " I t ]he New York i temized deduct ion of a resident individual means

the total  anount of his deduct ions from federal  adjusted gross income, other

than federal  deduct ions for personal exemptions, as provided in Lhe laws of the

Uni ted  Sta tes  fo r  the  taxab le  year . . . "  w i th  cer ta in  mod i f i ca t ions .  ITax  law

g61s(a )  I  .

B. That sect ion 272 of the Internal Revenue Code provides, in part ,  that

" [ i ]n  the  case o f  an  ind iv idua l ,  there  sha l l  be  a l lowed as  a  deduct ion  a l l  the

ordinary and necessary expenses paid or incurred during the taxable year -  (1)

for the product ion or col lect ion of income; (2) for the management,  conservat ion,

or  ma in tenance o f  p roper ty  he ld  fo r  the  produc t ion  o f  income. . . r r .
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C .  T h a t  d u r i n g  t h e  p e r i o d  i n  i s s u e ,  T r e a s .  R e g .  1 . 2 1 2 - 7  ( g )  p r o v i d e d :
"Fees  fo r  serv ices  o f  inves tment  counse l ,  cus tod ia l  fees ,

c le r ica l  he lp ,  o f f i "ce  ren t ,  and s imi la r  expenses  pa ld  o r  incur red
by a taxpayer in connection with investments held by him are
deduct ible under sect j -on 212 only i f  (1) they are paid or incurred
by the taxpayer for the product ion or col lect ion of income or for
the management,  conservaLion, or maintenance of investments held
by him for the product ion of incomel and (Z) t t rey are ordinary
and necessary under al l  the circumstances, having regard to the
type of investment and to the relaLion of the taxpayer to such
investment.  "

D. That the Audit  Divis ion erred in disal lowing pet i t loners'  i temized

deduct ion for investment advisory fees and services for the taxable year 1975

( In te rna l  Revenue Code 9212(1)  and (Z) ;  t reas .  Reg.  t -2 ] l . } - t (g ) ) .

E. That the pet i t ion of Harvey

the Not ice of Def ic iency issued Apri l

DATED: Albany, New York

J. Enge1 and Janj.ne Engel is granted and

1 3 ,  1 9 7 9  i s  c a n c e l l e d .

STATE TAX COIIMISSION

-R-d-u;&t-GoQ)^
PRESIDENT


