
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

E I I i s  P .  E i s e n s t e i n

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Period
7 / r - 1 2 / 3 7 / 7 s  &  7  / 7 - 9  / 3 0 / 7 6 .

That deponent further says
herein and that the address sel
o f  the  pe t i t ioner .

Sworn to before me this
8 th  day  o f  Ju ly ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
cer t i f ied  mai l  upon E l l i s  P .  E isens te in ,  the  pe t i t i -oner  in  the  w i th in
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

E l l i s  P .  E isens t .e in
715 Park  Ave.
New York, NY 10027

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
0ATHS I URSUANT IO TtX IJAW
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  B ,  1983

E l 1 i s  P .  E i s e n s t e i n
715 Park  Ave.
New York, NY 10021

Dear  Mr .  E isens te in :

Please take not ice of the Decision of Lhe State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EI.I. IS P. EISENSTEIN

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle 22
of the Tax Law for the Years 1975 and 1,976.

DECISION

Pet i t ioner ,  E l l i s  P .  E isens te in ,  715 Park  Avenue,  New York ,  New York

10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years L975 and L976

( F i l e  N o .  2 7 1 0 0 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Apr i l  22 ,  L982 aL  L :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Michae l  G i t te r ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioner ,  E l l i s  P .  E isens te in ,  i s  l iab le  fo r  a  pena l ty  equa l

in amount to the unpaid New York State withholding taxes due from Hemisphere

P i c t u r e s ,  I n c .

I I .  Whether the Not ice of Def ic iency dated February 26, 1979 was issued

within the statute of l imitat ions for assessment.

FIND]NGS OF FACT

1.  0n February 26,1979,  the Audi t  Div is ion issued a Not ice of  Def ic iency

to petit ioner imposing a penalty, under section 085(g) of the Tax Law, in an

amount equal to the unpaid withholding taxes due from Hemisphere Pictures, Inc.

(here inaf ter r rHemisphere") ,  for  the per iods January 1,  1975 to December 31,
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1975 and July 1, 7976 to September 30, 1976. Said not ice was issued on the

grounds that pet i t ioner hras a person required to col lect,  t ruthful ly account

for and pay over the New York State withholding taxes of Hemisphere and that he

wi l l fu l ly fai led to do so. The total  penalty asserted due in the Not ice of

Def ic iency amounted to $2,158.60, said amount broken down in a Statement of

Def ic iency  as  fo l lows:

PERIOD AUOUNT

L/r /7s -  r2131/7s
7/1176 -  e /30/76
Total

$1 ,477  . 70
680 .90

$2,  158 .60

2.  0n  January  30 ,  1976,  Hemisphere  f i led  Form IT-2103,  Reconc i l ia t ion  o f

Personal Income Tax Withheld, for the year 1975. Said form was signed by Roger

Cahn,  Pres ident  and ind ica ted  tha t  $L1477.70  o f  New York  S ta te  persona l  income

tax had been withheld from Hemisphere's employees during the calendar year

1975.  Hemisphere  d id  no t  remi t  the  $11477.70  in  tax  w i thhe ld  to  the  Aud i t

D iv is ion .  Hemisphere  a lso  f i led  th ree  (3 )  fo rms IT-2101,  Employer 's  Return  -

Personal Income Tax Withheld, for the months of JuIy,  August and September,

1976.  A11 th ree  (3 )  fo rms IT-2101 were  s igned by  Roger  Cahn,  Pres ident  and

indicated that withholding Lax was due in the amount of $200.00 for July,  7976,

$ 2 1 0 . 0 0  f o r  A u g u s t , 1 9 7 6  a n d  $ 2 7 0 . 9 0  f o r  S e p t e m b e r ,  1 9 7 6 .  T h e  t a x  w i t h h e l d

shown on each form IT-2101 was not remit t .ed by Hemisphere.

3. During the periods in quest ion pet i t ioner was neither a stockholder or

off icer of Hemisphere. Addit ional ly,  pet i t ioner did not have authori ty to sign

corporate checks and hire or f i re employees. At.  some undetermined date in late

September  o r  ear ly  October ,  1975,  pe t i t ioner  became a  d i rec to r  o f  Hemisphere ,

however ,  he  rece ived no  d i rec to r ts  fee .
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4. In Ju1y, 1975, pet i t ioner entered into a consult ing agreement with

Hemisphere whereby for a monthly fee of $1,500.00 he would provide Hemisphere

wi th  f inanc ia l  adv ice .  From Ju ly ,  1975 to  March  1 ,  1976,  pe t i t ioner  was

employed ful l  t ime by Donald Sheldon & Co.,  as a bond salesman.

5 .  E f fec t i ve  March  1 ,  7976,  pe t i t ioner  took  a  leave o f  absence f rom

Donald Sheldon & Co.,  entered into a revised consult ing agreement with Hemisphere

and " . . .made i t  my bus iness  to  be  a t  Hemisphere  every  day" .  Pet i t ioner  fu r ther

test i f ied that " I  was not act ive in the operat ion of the company (Hemisphere)

except insofar as I  was concerned with the cash f low and to see to i t  that the

weekly payments to the Chase Bank were made on a t imely basis".  Al though

pet i t ioner could suggest to the pr incipals of Hemisphere which creditors should

be paid, he had no authori ty to direct payment to creditors during the years at

i -ssue.

6. Pet i t ioner became Chairman of the Board of Directors of Hemisphere at

the end of 1976 and also obtained authori ty to sign corporate checks effect ive

March  31 ,  1977 .

7. At the hearing held herein, Mr. Git ter,  represent ing the Audit  Divis ion

s ta ted  tha t  " . . .when rev iewing  the  f i le  I  found a  paynent  o f  $41.79  tha t  was

not ref lected in the personal assessment issued against the pet i t ioner for the

period January, 1975". Accordingly,  he conceded that the Not ice of Def ic iency

issued to  pe t i t ioner  shou ld  be  reduced by  $41.79 .

CONCTUSIONS OF tAW

A. That in determining whether pet i t ioner is l iable for the penalty

asserted against him pursuant to subdivis ion (g) of sect ion 685 of the Tax Law,

the threshold quest ion is whether he was a person required to col lect,  t ruthful ly

account for and pay over taxes withheld from the wages of employees of Hemisphere
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(Sec t ion  685(n) ) .  Re levant  fac to rs  inc lude whether

returns, der ived a substant ial  port ion of his income

exercised authori ty over the employees and assets of

DATED: Albany, New York

JUL O B 1983

pet i t ioner signed tax

from the corporat ion and

STATE TAX COMMISSION

-RoaU';d*A^l&'-
PRESTDEN-

the corporat ion. Matter of

M a c l e a n  v .  S t a t e  T a x  C o m m i s s i o n ,  6 9  A . D . 2 d  9 5 1 ,  a f f d . , 49  N .Y .2d  920  (1980 ) ;

Matter of McHugh v. State Tax Comrnission, 70 A.D.2d 987

v .  T u l l y ,  6 5  A . D . 2 d  2 2 8  ( 1 9 7 8 ) .

(1979);  Matter of  Malkin

B. That dur ing the periods in quest ion pet i t ioner vras not an off icer or

stockholder of Hemisphere, could not s ign corporate checks, did not hire or

f i re employees, could not.  direct payment of creditors and did not s ign the

withholding tax forms IT-2103 and IT-2101. That pet i t ioner has establ ished by

a fair  preponderance of al l  the evidence that he was not a person required to

col lect and pay over the withholding taxes of Hemisphere for the periods

January  1 ,  1975 to  December  31 ,  1975 and Ju ly  1 ,  1976 to  September  30 ,  7976.

C. That the issue concerning the expirat ion of the statute of l imitat ions

for assessment is rendered moot in l ight of  Conclusion of Law "B",  supra.

D. That the pet i t ion of El l is P. Eisenstein is granted and the Not ice of

Def ic iency  da ted  February  26 ,  1979 is  cance l led .


