
STATE OT NELI YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Samuel  M.  E isens ta t

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
1971.

ATFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Samuel M. Eisenstat,  the pet i t . ioner in Lhe within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Samuel M. Eisenstat
430 East  85  St .
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn t.o before me this
6 th  day  o f  May,  1983.
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that the said addressee is the petitioner
forth on said wrapper is the last known address



STATE OT NEW YORK

STATE TAX COMI'IISSION

In the l{atter of the Petition
o f

Samue1 11. Eisenst.at

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncone
Tax under Article 22 of the Tax law for the Year
7 9 7 1 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over L8 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert . i f ied
mai l  upon Samue1 M. Eisenstat the representat ive of the pet i t ioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Samuel M. Eisenstat
E isens ta t  &  GotLesman,  P .C.
30 Rockefel ler PLaza
New York, NY 10020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the United St.ates Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said l rrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6,  1983

Samuel l l .  Eisenstat
430 East  86 St .
New York, NY 10028

Dear  l1 r .  E isens ta t :

Please take not.ice of the Decision of the State Tax Comrnissioo enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant,  to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - I.itigation Unit
Albany, New York 72227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COM}'IISSION

cc :  Pet i t ioner 's  Representa t ive
Samuel M. Eisenstat
E isens ta t  &  Got tesman,  P .C.
30 Rockefel ler Plaza
New York, Nf 10020
Taxing Bureau' s Representative



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SAMUEL M. EISENSTAT

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le
22 of  the Tax Law for  the Year 1971.

DECISION

Pet i t ioner ,  Samuel  M.  E isens ta t ,  430 East  86 th  S t ree t ,  New York ,  New York

10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1971 (Fi le No.

1,2s82) .

A formal hearing was cotnmenced before Archibald Robertson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York  on  September  29 ,  1 ,978 a t  1 :15  P.M.  and cont inued s ine  d ie .  Pet i t ioner

appeared pro se. The Income Tax Bureau appeared by Peter Crotty,  Esq. ( Irwin

Levy ,  Esq.  ,  o f  counse l ) .

By let ter dated January 14, 1980, pet i t ioner waived further formal hearing

and consented to submission of the pet i t ion to the State Tax Commission on the

f i le  as  p resent ly  cons t i tu ted .

ISSI]E

Whether  pe t i t ioner ,  a  member  par tner  in  Eas t  F ishk i l l  Assoc ia teso  der ived

gain from partnership property appropriated by the State pursuant to the laws

of eminent domain.

FINDINGS OF FACT

1.  On May

(now deceased) ,

6 ,  1966,  a  jo in t  ven ture  agreement

Rosa Genack, Azr iel  Genack, Samuel

was executed by Isaac Genack

Eisens ta t  (pe t i t ioner
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herein) ,  Lazar  l laLz,  Mannie A.  Shapiro,  Bernard GoId and Arthur  Michaelson.

The jo int  venture was conducted under the name and sty le of  East  F ishki l l

Associates.  According to the agreement ,  pet i t ioner  had contr ibuted 10.8

percent  of  the capi ta l  investment  of  the jo int  venture.

2 .  I n  1966 ,  Eas t  F i shk i l l  Assoc ia tes  acqu i red  ce r ta in  rea l  p rope r t y ,

compr is ing approximately  26.499 acres in  the town of  East  F ishki l l ,  Dutchess

Coun ty ,  f o r  a  cons ide ra t i on  o f  $1801000 .00 ,  p lus  b roke rage  fees  i n  t he  sum o f

$20 '000 .00 .  On  Oc tobe r  28 ,  7970 ,  app rox ima t .e l y  13 .902  ac res  o f  sa id  p rope r t y

\dere appropr iated by the State pursuant  to sect ion 30 of  the Highway Law. The

S ta te rs  o f f e r  t o  t he  j o i n t  ven tu re rs  f o r  t he  p rope r t y  was  $213 ,000 .00 ,  and  a

part ia l  payment  of  $159r750.00,  const i tu t ing seventy- f ive percent  of  the tota l

o f t e r ,  p l us  i n te res t  t he reon  o f  $51677 .88 ,  was  made  by  t he  s ta te  i n  1971 .

3 .  ( a )  On  March  31 ,  1975 ,  t he  I ncome Tax  Bu reau  i ssued  a  S ta temen t  o f

Audi t  Changes against  Rose Genack,  the Estate of  Isaac Genack and Samuel  M.

Eisenstat ,  ind iv idual ly  and as co-par tners d/b/u the f i rm name and sty le of  East

Fishki l l  Associates,  asser t ing unincorporated business taxes due in the amount

o f  $ 2 1 4 1 4 . 5 6 ,  p r u s  i n t e r e s t  o f  $ 4 2 8 . 9 0 ,  f o r  a  t o t a r  o f  g 2 , 8 4 3 . 4 6 .  T h e  N o t i c e

of  Def ic iency issued under the same date stated,  in  per t inent  par t :

"The interest  and gain on involuntary convers ion of  property
held by East  F ishki l l  Associates is  subject  to  the Unincorporated
Bus iness  Tax  as  t he  p rope r t y  was  he ld  f o r  bus iness  pu rposes . "

(b)  On March 31,  1975,  the Income Tax Bureau issued a Not ice of

Def ic iency against  Samuel  M.  EisenstaL,  asser t ing addi t ional  personal  income

taxes  i n  t he  amoun t  o f  $297 .45 ,  p lus  i n te res t  o f  $52 .84 ,  f o r  a  t o t . a l  o f  $350 .29 .

The Statement  of  Audi t  Changes accompanying said Not ice stated,  in  per t inent

p a r t :



-3 -

' In format ion avai lable indicates that  you were a member par tner
in East  F ishki l l  Associates and that  for  the year  1971 your
distributive share of interest and gain on the involuntary
conve rs ion  o f  p rope r t y  was  $606 .74  and  $5 r994 .91 ,  respec t i ve l y . "

4 .  The  No t i ce  o f  De f i c i ency  i ssued  aga ins t  Eas t  F i shk i l l  Assoc ia tes

apport ioned the cost  basis  of  the real  property  in  accordance wi th the rat io

13.gO2/34 (number of  acres appropr iated /  to ta l  number of  acres) .  By memorandum

dated October 26,  7976,  the Audi t  Div is ion acknowledged that  sa id apport ionment

shou ld  be  on  a  t o ta l  o f  26 .499  ac res ,  r a the r  t han  34  ac res .

5 .  On  Ap r i l  28 ,  7977 ,  t he  j o i n t  ven tu re rs  f i l ed  i n  t he  Cou r t  o f  C la ims  a

cla im against  New York State for  a greater  amount  of  compensat ion for  the

tak ing.  Judgment was entered October 1,  7975,  upon a decis ion of  the Court  of

C1aims which awarded the c la imants damages in the amount  of  $278 ,125.00 wi th

in te res t  f r om Oc tobe r  28 ,  1970 .  Sa id  dec i s i on  s ta ted ,  i n  pa r t :

"The speci f ic  purpose for  the purchase Iof  the East  F ishki l l
p rope r t y ]  v ras  t o  deve lop  sub jec t  f o r  commerc ia l  uses . . .  The  1
evidence at  t r ia l  establs ihes that  c la imant  lMannie A.  Shapiro] '
was in  the business of ,  among other  th ings,  purchasing lands in
and around I .B.M. complexes throughout  the Uni ted States.  He
test . i f ied at  t r ia l  that  he had been at t racted to subject  because
o f  i t s  p rox im i t y  t o  t he  I .B .M .  comp lex  i n  Eas t  F i shk i l l .  Such
propert ies were then developed for  connnerc ia l  use to take
advantage of the needs of the tremendous work forces employed
b y  I . B . M .  a t  i t s  p l a n t s . "

6.  Both the c la imants and the State appealed f rom the aforement ioned

decis ion.  The Appel la te Div is ion modi f ied the judgment  by increasing the

damages  to  $293 r450 .00 ,  w i t h  app rop r i a te  i n te res t .  Shap i ro  v .  New York ,  61

A .D .2d  852  (3d  Dep t .  1978 ) .  The  Cour t  compu ted  the  award  as  f o l l ows :

I-  
Mann ie  A .  Shap i ro ,
See Finding of  Fact

the narned c la imant ,
t t l t t  sup ra .

was one of the joint  venturers.
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( . )  With regard to 9.5 acres, which were rocky and rugged
terrain, the Court  accepted the f igure set by the claimantts
appra iser ,  namely  $325.00  per  acre ,  as  reasonab le  in  l igh t  o f
the evidence. The Court  stated that the value of the rugged
Iand remained the same before and after the appropriat ion;
therefore, no consequent ial  damages rdere awarded with respect
there to .

(b) The Appel late Divis ion computed the per acre value of
the remaining 17 acres, at  the t ime of purchase by the claimants,
a s  $ 1 1 , 5 8 0 . 0 0 .  ( $ 2 0 0 , 0 0 0 . 0 0  l e s s  t h e  v a l u e  o f  t h e  r u g g e d  l a n d ,
above,  d iv ided by  17 . )  I t  accepted  the  10% per  year  inc rement
as found by the Court  of  Cl_aims, which increment yielded a 1970
p e r  a c r e  v a l u e  o f  $ 1 7 , 3 2 0 . 0 0 .

( i )  The Court  awarded direct damages for the 13.9
acres  appropr ia ted  by  the  Sta te  in  the  amount  o f  $240r750.00
( $ 1 7 , 3 2 0 . 0 0  x  1 3 . 9 ) .

( i i )  Id i th  regard  to  the  las t  3 .1  acres ,  the  Cour t
awarded damages o f  $52,700.00 .  The Cour t  o f  C la ims had found
that the after value of said acreage was the same as that of
the rugged acreage since i t  had been capable of commercial
development but after taking became landlocked. The higher
cour t  thus  ca lcu la ted  the  loss  as  $171320.00  per  acre  less  the
a f t e r  v a l u e  o f  $ 3 2 5 . 0 0  p e r  a c r e .

CONCIUSIONS OF tAI,i

A. That dur ing 1971, the joint  venture East Fishki l l  Associates did not

recognize any gain upon the State's palrment to i t  of  appropriat ion proceeds

(Ma t te r  o f  Eas t  F i shk i l l  Assoc ia tes . s igned by the State Tax Commission th is

date)

B.

received

interest  accrued thereon in

addi t ional  personal  income

D. That  the pet i t ion

indicated in  Conclus ion of

That during 1971, the only income pet i t ioner Samuel M. Eisenstat

upon the State's payment of appropriat ion proceed was

t h e  s u m  o f  $ 5 , 6 7 7 . 8 8 .  T h e r e f o r e ,

h is  share  o f

pet i t ioner owes

tax on his proport ionate share of said interest.

of  Samuel M. Eisenstat is grant.ed to the extent

Law "A" and the Not ice of Def ic iencv issued March



31,  1975 is  to  be  mod i f ied

def ic iency is in aII  other

DATED: Albany, New York

MAY n 6 1gB3
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accordingly ;  and that ,  except  as

respec ts  sus ta ined .

STATE TAX COMMISSION

so  mod i f i ed ,  t he

PRESIDENT

ISSIONqR
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STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Samuel M. Eisenstat

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Incone
Tax under Art ic le 22 of the Tax law for the Year
T97T.

ATFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of l {ay, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Samuel M. Eisenstat,  the pet i t ioner in the within prbceeding, bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Samuel M. Eisenstat
129 East 5l .st .  Street
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and Lhat the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn Lo before me this
3 1 s t  d a y  o f  M a y ,  1 9 8 3 .

AUiii'iRiZLt T0 ISTER

8,^;/ /" *A*/"

OAIHS PURSUANT
SECTION I74

T0 TAX l,AW
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