
STATE 0F NEII7 Y0RK

STATE TAX COMMISSION

In the Matter the Pet i t ion

EberleDonald
AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 &, 23 of the Tax Law for the
Year  7976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Donald W. Eberle,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Donald l { .  Eberle
1 3  C a r s t e a d  D r .
Sl ingerlands, NY 72L59

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

o f
o f
I,rl .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18 th  day  o f  March ,  1983.

that Lhe said addressee is the pet i t ioner
forth on said wrapper is the last known address

tXl*'-*fr *l'li''it'ilffi 'f^l'
SECTION }74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Donald h l .  Eber le

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
& UBT under Ar t ic le  22 & 23 of  the Tax law for
the  Yea r  1976 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  18 th  day  o f  March ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Charles E. Mi l ler the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Char les  E .  Mi l le r
Ar thur  P lace  & Co.
15 loudon Parkway
Loudonvi l le,  NY L22II

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
1 8 t h  d a y  o f  M a r c h ,  1 9 8 3 .

-  . . .  ! . , !  - i_- . . / r , " .  ,  t :  , , " - l l , i i l i ;sTER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 8 ,  1 9 8 3

Donald Id.  Eberle
1 3  C a r s t e a d  D r .
Sl ingerlands, NY 72759

D e a r  M r .  E b e r l e :

Please take not ice of  the Decis ion of  Lhe State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi t  Pract ice Laws
the Supreme Court of  the State of New York,
the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Char les  E .  Mi l le r
Ar thur  P lace  & Co.
15 Loudon Parkway
loudonville, NY I22Ll
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

DONAID W. EBERIE

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Year  L976.

I. Whether the income generated from

services representat ive was done so in the

subject to unincorporated business tax or

t a x .

o f

o f

DECISION

Peti t ioner,  Donald l { .  Eberle,  13 Carstead Drive, Sl ingerlands, New York

72159, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax traw for the year 1976

( F i l e  N o .  3 3 0 4 7 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Bui lding 9, Room L07, State Campus,

A lbany ,  New York ,  on  January  11 ,  7982 aL  9 :15  A.M.  Pet i t ioner ,  Dona ld  W.

Eber le ,  appeared w i th  Ar thur  P lace  & Company,  P .C.  (Char les  E .  Mi l le r '  Esq . ,  o f

counsel) .  The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Harry Kadish,

E s q .  ,  o f  c o u n s e l ) .

ISSTIES

pet i t ioner 's  ac t i v i t ies  as  a  f inanc ia l

capacity of an independent contractor

that of an employee exempt from said

II .  Whether pet i t ioner 's fai lure to f i le an unincorporated business tax

return and pay the tax when due was based on reasonable cause, and not wi l l fu l

neglect,  thereby permit t ing the penalt ies assessed pursuant to sect ions 685(a)(t)

and (a) (2) of .  the Tax Law to be waived.
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FINDINGS OF FACT

1. Pet i t ioner,  Donald W. Eberle,  f i led a 1976 New York State Income Tax

Resident Return wherein he reported wage income of $30 1377.00 and other income

of  $131038.00 .  He d id  no t  f i l e  an  un incorpora ted  bus iness  tax  re tu rn  fo r  sa id

y e a r .

2. 0n November 29, 1978 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the year L976, sett ing forth an unincorporated

bus iness  tax  l iab i l i t y  o f  $11347.17 ,  less  a  persona l  income tax  re fund o f

$19.05 ,  fo r  a  ne t  tax  due o f  $1 ,328.12 .  Pena l t ies  were  a lso  asser ted  due under

sec t ions  685(a) (1 ) ;  (a ) (2 )  and (c )  o f  the  Tax  Law fo r  fa i lu re  to  f i le  a  re tu rn ,

fai lure to pay the tax when due and fai lure to f i le a declarat ion of est imated

tax, respect ively.  The unincorporated business tax was assessed based on the

Audit  Divis ion's determinat ion that the income from pet i t ionerrs act iv i t ies as

a f inancial  services representat ive, to wit  the wages of $30 1377.00 and the

other  income o f  $13,038.00 ,  was  sub jec t  to  sa id  tax .  Pet i t ioner  does  no t

contest the overpayment of personal income tax due him and accordingly,  same

wil l  not be addressed hereafter.  Based on the aforementioned Statenent of

Audit  Changes the Audit  Divis ion issued a Not ice of Def ic iency to pet i t ioner on

January  22r  1981.  Sa id  no t ice  assessed a  tax  due o f  $1 ,328.L2 ,  p lus  pena l ty

a n d  i n t e r e s t  o f  $ 1 , 0 9 4 . 9 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 1 4 2 3 . 0 5 .

3. During the year 1976 pet i t ioner was associated with t{addel l  & Reed,

Inc., an investment management company involved in the underwriting and distri-

but ion of mutual funds and, also, the sale of l i fe insurance and accident and

health insurance wri t ten through a subsidiary known as United Investors l i fe

fnsurance Company. Pet i t ioner was a distr ict  manager for hladdel l  & Reed in

Albany, New York, responsible for the training, motivat ion and supervision of
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the three agents working out of the A1bany, New York off ice. Pet i t ioner vras

also personal ly involved in the sale of the products offered by Waddel l  & Reed

through the performance of personal f inancial  planning for prospect ive cl ients.

Personal f inancial  planning involved putt ing to a more eff ic ient use the

dol lars set aside by a cl ient for investment purposes and insurance purposes.

4. During the year at issue pet i t ioner was a l icensed l i fe and accident

and health insurance agent and a l icensed securi t ies representat ive. Pursuant

to securi t ies industry regulat ion, pet i t ioner was permit ted to place his

securi t ies l icense with only one investment company, which in pet i t ionerrs case

was l^Jaddel l  & Reed. A11 of the securi t ies sold by pet i t ioner was done through

I, Iaddel l  & Reed. A11 investnent sales submitted by pet i t ioner to Waddel l  & Reed

were accompanied by a sui tabi l i ty quest ionaire which was reviewed by pet i t ioner 's

divis ion manager and Waddel l  & Reed's legal of f ice. Should ei ther of these

part ies reject the sale as being unsuitable, then pet i t ioner would lose the

s a l e .

5. United Investors Li fe Insurance Company, a hladdel l  & Reed subsidiary,

was not l icensed to do insurance business in New York State. Accordingly,

$Iaddell & Reed set up a wholly owned general agency, known as the Unicon

Agency, located in Hunt ington, New York. Waddel l  & Reed, through the Unicon

Agency, had agreements with two insurance companies l icensed to do business in

New York State, the f i rst  being Int .ernat ional Li fe fnsurance Co. of Buffalo

(for the sale of t i fe product) and the second being Provident Li fe & Casualty

(for the sale of accident and health product).  Al though not legal ly bound to

place al l  insurance sales through the Unicon Agency, pet i t ioner did in fact

place al l  insurance sales with said agency, feel ing that he was both moral ly

and e th ica l l y  ob l iga ted  to  do  so .
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6 .  I i ' o r  t h e  s a l e  o f  m u t u a l  f  u n d s ,  p e t i " L i o n e r  r e c e i v e d  f  r o m  W a d d e l l  &  R e e d  a

c o n u t t i s s i o n ,  p a y a b l e  s e n r i - m o n L h l y .  H e  a l s o  r e c e i v e d  a n  o v e r r i d e  c o m m i s s i o n  f r o m

W a d d e l l  &  R e e d  o n  t h e  s e c u r i t i e s  s a l e s  u r a d e  b y  t h e  t h r e e  a g e n t s  w o r k i n g  o u t  o f

L h e  A l b a n y ,  N e w  Y o r k  o f f i c e .  T o t a l  c o m m i s s i o n  i n c o m e  r e c e i v e d  b y  p e t i L i o n e r

f r o n r  W a d d e l l  &  R e e d  i n  1 9 7 6  a m o u n t e d  L o  $ 3 0 , 3 7 6 . 7 5 .  T h i s  a m o u n t  w a s  r e p o r t e d

on a  wage and Lax  s ta tement  and federa l ,  s laLe and soc ia l  secur i ty  taxes  were

w i t h h e l d  f r o m  s a i d  i n c o m e .

7 .  Pe l i t ioner  a lso  rece ived comrn iss ion  income d i rec t l y  f rom the  InLerna-

t i o n a l  L i f e  I n s u r a n c e  C o .  o f  B u f f a l o  a n d  P r o v i d e n L  L i f e  &  C a s u a l t y  f o r  t h e  s a l e

o f  insurance produc ts  wr i t ten  as  an  agent .  He rece ived an  over r ide  commiss ion

f rom the  Un icon Agency  on  the  sa le  o f  insurance wr i t ten  by  the  Lhree agents

work ing  ou t  o f  the  A lbany ,  New York  o f f i ce .  No amounts  were  w i thhe ld  fo r  taxes

f rom the  comrn iss ion  income rece ived by  pe t i l i oner  on  h is  insurance sa les .

C o n m i s s i o n s  e a r n e d  a s  t h e  r e s u l t  o f  i n s u r a n c e  s a l e s  t o t a l e d  $ 1 3 , 0 3 8 . 0 0  a n d  s a i d

comnr iss ion  income was repor ted  on  fo rms 1099,  in fo rmat . ion  re tu rns .

8 .  Had Un i ted  fnves lo rs  L i fe  Insurance Company been l i censed to  do

b u s i n e s s  i n  N e w  Y o r k  S t a t e ,  t h e n  a l 1  o f  p e L i t i o n e r t s  c o m m i s s i o n s ,  b o t h  s e c u r i t i e s

and insurance,  wou ld  have been pa id  by  l , /adde l I  &  Reed and repor ted  on  a  s ing le

wage and tax  s ta tement .  Federa l ,  s ta te  and soc ia l  secur i ty  taxes  wou ld  have

been deducted  f rom the  toLa l  commiss ion  due pe t i t ioner .

9 .  l ' /adde l l  &  Reed main ta ined an  o f f i ce  in  A lbany ,  New York  fo r  pe t i t ioner 's

use '  fo r  wh ich  i t  pa id  the  month ly  ren t ,  te lephone expense and secre tar ia l

expense.  Pe l i t ioner  pa id  fo r  h is  own pos tage and s ta t ionary ,  a long w i th  h is

expenses  fo r  en ter la i runent  and t rave l .  In  connect ion  w i th  h is  sa les  ac t iv iL ies

p e t i t i o n e r ,  i n  1 9 7 6 ,  i n c u r r e d  u n r e i m b u r s e d  e x p e n s e s  o f  $ 8 , 9 2 1 . 0 0 ,  s a i d  t o L a I

b r o k e n  d o w n  a s  f o l l o w s :
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ITEU A]'lOUNT

Auto Expense
Advert is ing & Sales Aids
Meals & Entertainment
Seminar Expense
Dues & Subscript ion
Off ice Suppl ies
Postage
Telephone & To11 Cal ls
0utside Guest Entertairunent
Home 0ffice Use
TOTAI $8,921  .  oo

10. Pet i t ioner was required by Waddel l  & Reed to f i le a weekly sales

report  indicat ing the number of insurance sales and investnent sales consumated

during the previous week. As a distr ict  manager,  pet i t ioner was also responsible

for holding weekly sales meetings with the three agents under his supervision.

Pet i t ioner was a member of and part ic ipated in l t taddel l  & Reed's prof i t  sharing

plan. 0ther than the products offered for sale by Waddel l  & Reed, pet i t ioner

was prohibi ted from sel l ing any other product of any nature, unless such

product was f i rst  "c leared" through Waddel l  & Reed.

11 .  t {adde l l  &  Reed d id  no t  p lace  any  res t r i c t ions  on  pe t i t ioner 's  sa les

terr i tory nor did i t  subject pet i t ioner to any sales quota. Pet i t ioner was not

required by Lraddel l  & Reed to adhere to a dai ly work schedule and vacat ions

(without pay) were scheduled at his own discret ion. t r taddel l  & Reed was pr irnar i ly

concerned with the results of pet i t ionerts sales endeavors, however,  they did

furnish pet i t ioner with a sales book which he ut i l ized in his presentat ion of

the products offered for sale by Wadel l  & Reed.

72. The standard trCareer Opportunity Agreement" ut i l ized by l ,Jaddel l  &

Reed, Inc. ( I , i  & R) and United Investors Li fe Insurance Co. (UII IC) required

pet i t ioner  Lo  " . . .o f fe r  secur i t ies  a r rd  insurance po l i c ies  exc lus ive ly  th rough

W & R and UILIC, unless you obtain pr: ior permission from your Divis ion Manager

$2  ,530  .  00
1 ,514 .00
1  ,599  .  oo

128 .00
118 .00
620.00
702.00
274.00
939 .00
497  .00
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to offer a part icular productrr .  Said agreement also provided that pet i t ioner

' r . . .must  fo l low the  d i rec t ions  o f  your  Managers  and comply  w i th  I ^ /  &  R 's  and

UIIIC's rules and pol ic ies'r .  The career opportunity agreement could be terminated

by either party upon written notice and the agreement would also terminate

r r . . .as  to  your  s ta tus  as  an  employee when you a t ta in  age 65 .  However ,  a t  your

elect ion, you may cont inue as a representat ive of Waddel l  & Reed and an agent

o f  UI I IC  as  an  independent  cont rac tor . . . " .

CONCIUSIONS OF IAW

A. That pet i t ionerrs associat ion with Waddel l  & Reed and i ts whol ly owned

general agency, the Unicon Agency, was in the nature of an employee-employer

relat ionship within the meaning and inLent of sect ion 703(b) of the Tax law and

20 NYCRR 203.10  (Greene v .  Ga l lman,  39  A.D.  2d  270,  a f f 'd  33  N.Y.  2d  778;

Gutmann v .  Tu l l y ,  53  A.D.  2d  7511 Kent  v .  S ta te  Tax  Commiss ion ,  55  A.D.2d 727) .

Accordingly,  the income earned from pet i t ionerts act iv i t ies as a f inancial

services representat ive during 1976 is exempt from unincorporated business tax.

B. That the issue of penalt ies is rendered moot in l ight of  Conclusion of

lald ' tArr 
,  supra.

C. That the pet i t ion of Donald W. Eberle is granted and the Not ice of

Def ic iency dated January 22, 1981 is cancel led in ful l .  Addit ional ly,  the

Audit  Divis ion is directed to authorize a refund to pet i t ioner the personal

income tax overpayment of $19.05, plus any interest legaI ly due thereon.

DATED: Albany, New York

illAR 1 B 1gg3


