
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herbert  Dobuler
AFFIDAV]T OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1974 & 197s.

Stat.e of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Herbert  Dobuler,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

Herbert Dobuler
12550 Biscayne BIvd.  Sui te  704
N. Miami  Beach,  FL 33181

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusivu c"r" and cuilody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2 ls t  day  o f  0c t .ober ,  1983.

Lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

.  )  r . /
YCtJttc' cxllt t f:c 
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STATE 0F NEI,rr Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herbert  Dobuler
MFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
r974 & 1975.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Lester G. Merr i t t  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

les te r  G.  Mer r i t t
Panfe l ,  Mer r i t t  &  Co.
B  F r e e r  S t .
lynbrook, NY 11563

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

.  )  r /rA rntc-ra l*lt$r nQ/\A
AUTT]ORIZBD TO ADMINISTER
oA'fl"is FURSU"fi,ff I0 TAX LAW
SECTIO]. I  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0c tobe r  21 ,  1983

Herbert Dobuler
12550 Biscayne Blvd.  Sui te  704
N. Miami  Beach,  Ff ,  33181

Dear  Mr .  Dobu ler ;

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the St.at.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building 119 State Campus
Albany, New York 12227
Phone if  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet iL ioner 's  Representa t ive
les te r  G.  Mer r i t t
P a n f e l ,  M e r r i t t  &  C o .
8  F r e e r  S t .
lynbrook, NY 11563
Taxing Bureaut s Representat. ive



STATE OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ITERBERT DOBULER

for Redetermination of a Deficlency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1974 and L975.

DECISION

Peti t ioner,  Herbert  Dobuler,  12550 Biscayne Boulevard, Suite 704'  North

Mlani 3each, Flor ida 33181, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years 1974 and 1975 (Fi le No. 2944I>.

A forrnal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

offlces of the State Tax Comrission, Two trIorl-d Trade Center, New York, New

York ,  on  October  19 ,  1982 a t .10 :55  A.M. ,  w l th  a l l -  b r ie fs  to  be  subml t ted  by

February 1, f983. Pet l t ioner appeared by Tanner & Gl lbert '  Esqs. (Anders R.

Sterner,  Esq.,  of  counsel)  and Panfel ,  Merr l t t  & Co. (Lester G. Merr l t t '

C.P.A.).  The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Lawrence A.

Newman,  Esq. ,  o f  counse l ) .

ISSUES

Whether pet i tLoner,  in

indtvldual trading for hls

. maLntaining a trading account, Iras acting as an

ortn account or a partner in PurceLl, Graharn & Co.

FINDINGS OF FACT

1. on July 11, 1978, the Audit  Divis lon issued a Statement of Audit

Changes against petit,ioner for the years L974 and 1975 showing personal lncome

tax  due o f  $23,193.27 ,  penaLt ies  pursuant  to  sec t lon  685(a) (1 )  and. , (a ) (2 )  o f

rhe  Tax  Law o f  $8 ,825.26  and,  in te res t  o f  $5 ,086.63 ,  fox  a  to ta l  su in  o f  $37,105.16 .
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Said Statement was issued on the ground that petitioner was a partner of

Purcel l - ,  Graham & Co.,  a securi t ies f i rn doing business within and without New

York State, and that he failed to file New York State Lncome tax returns

report ing his distr ibut lve share of partnership income. Pet l t ionerts tax

llability rras computed allowing the standard dedriction and one exemption.

Accordingly,  
"  

Not ice of Def ic iency nas issued on October 13'  1978.

2. Prior to and during the years in lssue, Herbert Dobuler (herelnafter

trpetitioner") lived and resided ln Florlda where he managed tradlng accounts ln

his own name and for others. In 1973, Frank Grahan, Sr. ,  a partner of Purcel l '

Graham & Co. (" the Partnershlp"),  a member f i rm of the New York Stock Exchange'

approached petitloner with an offer of becoming a partner in the firn. The

Partnership was seeking to have someone manage theLr Florl-da office' supervlse

approxlmately twenty-five salesmen and get its operations Ln order. Petltioner

had a reputation of being successful in tradlng for his orrn account, rthlle the

Partnershipts own success in trading had been both l-inited and disappol-nting.

3. Pet i t ioner submitted an aff idavi t  whlch stated, in part ,  that he

t ' . . .agreed to  run  the  Par tnersh ip ts  F lo r ida  o f f i ce ,  and ln  tha t
connect ion to join the f i rm. For that servlce I  was to haver 8s 3
partner,  a 52 interest in prof i ts and l-osses of the Partnershlp, and
a salary of $351000.00 a year.  My capital  contr ibut ion was to be
$50r000.00, which I  duly and separately contr lbuted."

This represented one of two separate propositl-ons nade by the Partnership

through Mr. Graham. The second proposition Iras for petitioner to malntain a

trading account called "The Stern Dobulertt account in which petitloner had a

$75r000.00 interest in the beginni.ng capLtal  and the Partnershlp had an interest

of $225,000.00. The trading account,  located in Flor ida, was in substance two

separate accounts maintalned as one. The understanding between the Partnership

and petitLoner was that he alone would conduct or manage both the Partnershlprs



tradlng account and hls own and that the Partnership would supply lts capital

o f  $225,000.00  and pe t i t ioner rs  cap i ta l  o f  $75,000.00 .  The $75,000.00  supp l ied

by the partnershlp represented an lnterest- free loan to pet i t ioner.

The two proposit ions were embodied in a let ter dated December 6, 1973'

signed by Mr. Graham and addressed to petltioner and Richard H. Stern, a

friend and business associate of petitioner rrwho had agreed to joln the partner-

ship at the same t ime as (pet i t ioner)t t .

4. Petitioner asserted that his only partnership income from the tradlng

account was from hls f ive percent interest Ln the Partnershlpfs separate

interest, and that all other income he received from said account was in hls

separate capacity as a nonresldent lndividual trading for his own account. The

record does not show the amount of income derlved from petitionerfs own trading

account.

5. Pet i t ioner asserted that hls tradlng for the Partnership ln hls

indivldual capacity in exchange for the use of its capltal, and hls becoming a

partner in order to improve the operat ion of the Partnershiprs Flor ida off lce,

rrere separate matters and negotLated as such. Pet i t ioner also asserted that

nowhere in the partnership agreem.rrtl r"" there any mention of separate compen-

sation for operatlng the trading account since said account was not an aspect

of the Partnershlp and he operated that account for the Partnershlp as a

private lndividual and not as a partner or employee of the Partnership. He

stated that he particlpated ln the partnership trading account both as an

indivLdual and as a partner. Petitloner did not dlspute that he was a partner

or that he part ic lpated in the Partnership trading account.

1- 
The partnership agreement, a eopy of whlch was filed with the

Stock Exchange, rilas not available during the hearlng because of a
relat ionship between pet i t ioner and Purcel l ,  Graham & Co.

New York
stralned
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CONCIUSIONS OF IAId

A. That " the New York adjusted gross income of a nonresident partner

shal l  include his distr ibut ive share of al l  i tems of partnership income, gain,

loss and deduct ion enter ing int .o his Federal  adjusted gross income to the

extent such i tems are derived from or connected with New York sources. "  (ZO

N Y C R R  1 3 4 . 1 ) .

B. That an agreement to share both prof i ts and losses is an indispensable

element of a contract of  partnership (15 NY JUR 2d, Business Relat ionships $

1313) I  and one who actual ly invests capital  in a business partnership for a

share of the prof i ts (Finding of Fact "3") usual ly becomes a partner therein

(15  NY JUR 2d,  Bus iness  Re la t ionsh ips  g  1319) .

C. That pet i t ioner has fai led to sustain his burden of proof imposed by

sect ion 689(e) of the Tax law to show that he was not a partner of Purcel l ,

Graham & Co. during the years 1974 and,7975. Although pet i t ioner managed the

two trading accounts in the State of Flor ida, he ut i l ized the faci l i t ies of

Purcel l ,  Graham & Co. which funded him with capiLal of  $75,000.00 through an

interest f ree loan. Therefore, pet. i t ioner Herbert  Dobuler was not trading for

his own account but rather as a partner on behalf  of  the Partnership, and

income derived therefrom const i tuted a distr ibut ive share of partnership income

al locable to New York sources to the extent provided by sect ion 637 of the Tax

Law (c f  .  Woh l re ich  v .  Tu l l y ,  72  A.D.Zd 825,  826) .



D. That  the pet i t lon of  Herber t

Def lc iency issued on October 13,  1978

DATED: Albany, New York

OcT 21 1983
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Dobuler ls denied and the

is sustained.

STATE TAX COMMISSION

Not ice of


