
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Thonas E. &

of  the Pet i t ion
o f

Ann R.  Dewey,  Jr .
AFFIDAVIT OF MAILING

for Redeterminatl-on of a Deficiency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and Chapter 46, Title T of the Administrative
Code of the City of New York for the Year L978.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the l5th day of July,  1983, she served the within not ice of Decision by
certified mail upon Edward W. Morris the representative of the petitioner ln
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Edward W. Morris
90  John St . ,  Penthouse
New York, NY 10038

and by depositing same enclosed in a postpald properly addressed rtrapper ln a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on sald wrapper ls the
last knom address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUIHORI{,DD TO IDMINISTER
OATH5 PLNSUANT TO TAX ldr
sEctr0il l?i



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

Thomas E. & Ann R. Dewey, Jr.

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and Chapter 46, Title T of the Adninistrative
Code of the City of New York for the Year 1978.

State of New York
County of Albany

Connie Hagelund, being duly sworn,
employee of the Department of Taxation
that on the 15th day of July,  1983, she
certified mai-l upon Thomas E. & Ann R.
within proceeding, by enclosing a true
postpaid wrapper addressed as fol- lows:

Thomas E. & Ann R. Dewey, Jr.
14 !Jal1 St. ,  Rrn. 29L0
New York, NY 10005

deposes and says that she ls an
and Finance, over 18 years of age' and

served the within not ice of Decision by
Dewey, Jr. ,  the pet i t ioner in the
copy thereof ln a securely sealed

f
R

o

AFFIDAVIT OF MAILING

and by depositing same enclosed ln a postpal-d properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Servl-ce within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADilINISIER
OATHS PURSUAI{I TO TrX LAW
SECTION r74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  15 ,  L983

Thomas E. & Ann R. Dewey, Jr.
14 lr lal l  St.,  Rm. 2910
New York, NY 10005

Dear Mr. & l {rs.  Dewey:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building i/9 State Campus
A1bany, New York 1,2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Edward Id. Morr is
90 John St. ,  Penthouse
New York, NY 10038
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t lon

THOMAS E. DEWEY, AND ANN R. DEWEY DECISION

for Redeterminat ion of a Def lc lency or for
Refund of Personal Income Tax under Article
22 of the Tax Law and Chapter 46, Ti t le T of
the Administratlve Code of the City of New
York for the Year 1978.

Pet i t loners, Thomas E. Dewey, Jr.  and Ann R. Dewey, 14 Wal l  Street,  Room

2910, New York, New York 10005, f i led a pet l t ion for redeterminat ion of a

def ic iency or for refund of New York State personal incone tax under Art ic le

22 of the Tax Law and New York Clty personal lneome tax under Chapter 46'

Ti t le T of the Admlnistrat ive Code of the City of New York for the year 1978

(F i le  No.  3 I77L) .

On November 24, 1982, petitioners walved thelr rlght to a small clalms

heari-ng and requested that a declsion be rendered based on the entire record

contained ln theLr f i le,  with al l  br lefs to be submitted by JanuarY 17 '  1983.

After due consideration of the record, the State Tax Conmission hereby makes

the fol lowing decision.

ISSUE

Whether the nodif icat ions provided for in sect ion 622(a) Q) of the Tax

Law and sect l -on T46-122.0(a) (3) of  Chapter 46, Ti t le T of the Adninistrat ive

Code of the City of New York are l-inited to the amount of the current year net

operating loss whlch remains as a carryover to succeedlng years' or whether the

eonputatlon of the amount of the net operating loss whlch remains as a carryover

o f

o f

JR .
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years include both the current year

operating l-osses whieh were carrled

FINDINGS OF FACT

net operat ing loss and/ot

fo:vard to the current Year.

1. Petitioners hereln, Thomas E. Dewey, Jr. and Ann R. Deweyr tlnely fll-ed

a New York State and New York City resident income tax return for the year L978.

Attached to said return was Form TT-22O, New York State l"linlmum Income Tax

Conputation Schedule - With City of New York Resident Mininum Income Tax. In

eomputing New York State and New York City minlmum taxable incone, petitloners

subtracted fron total  New York State and New York City i tems of tax preference

the sum of $343 1762.00, said amount representing the net operating loss carryover

reduct ion provided for in sect lon 622(a) (3) of  the Tax Law and sect lon

T46-122.0(a)  (3 )  o f  T l t le  T .

2. On September 8, 1980, the Audit  Divis lon issued a Not ice of Def ic iency

pet i t ioners for the year 1978, assert ing that $21421.91 of New York State

New York City personal lncome tax was due, together with interest of  $282.42'

a  t o t a l  d u e  o f  $ 2 , 7 0 4 . 3 3 .

3. The aforementioned Notice of Def ic lency nas premised on a Statement

of Audit  Changes dated May 30, 1980, whereln the $343,762.O0 subtract lon from

total  New York State and New York Clty i tems of tax preference for the net

operating loss carryover reduction was disallowed in total. It ls the Audit

Divis ionrs posit ion that the net operat ing loss carryover reduct ion is Linl ted

to that portion of the current year (1978) net operating loss whlch remains as

a carryover to succeedlng years and does not lnclude that portlon of prior

year net operating losses whlch \ilere carrled forward to the current year and

remain as a carryover to succeeding years.
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4. In I976 pet i t ioners sustained a net operat ing loss of which $620r762.00

was avai lable to be carr ied to other tax years. The 1976 net operat ing l -oss was

app l ied  to  the  years  1975 and,  1977 Ln  the  amounts  o f  $91,955.00  and $72 '016.00 '

r e s p e c t i v e l y ,  l e a v l n g  a  b a l - a n c e  o f  $ 4 5 6 , 7 9 f . 0 0  ( $ 6 2 0 , 7 6 2 . 0 0  -  $ 9 t , 9 5 5 . 0 0  -

$72,015.00) to be carr ied forward to the year L978. The balance which was carr led

forward frour 1976 to 1978, to wit  $456,791.00, was part ial ly absorbed in the year

1978 in the amount of $113,029.00, leavlng a balance to be carr ied forward

t o  L 9 7 9  o f  $ 3 4 3 , 7 6 2 . 0 0  ( $ 4 5 6 , 7 9 1 . 0 0  -  $ 1 1 3 , 0 2 9 . 0 0 ) .

5. I t  is pet i t lonersf content ion that the net operat ing loss carryover

reduetion provided for Ln section 622(a) (3) of the Tax Law and sectLon

T46-I22.0(a) (3) of  Ti t le T is computed uslng both the current year net operat lng

loss and/or pr lor year net operat lng losses whlch were carr ied forward to the

current year.

CONCLUSIONS OF LAW

A. That sect ion 622(a) (3) of  the Tax Law provldes that the New York State

minlmum taxable income of a resident indivldual ls to be reduced by:

t t . . . the amount of any net operat lng loss of the taxpayer,
as determined for federaL income tax purposes, whlch remaLns
as a net operat lng loss carryover to a succeeding taxable year."
(emphasis added)

That sect ion T46-122.0(a) (3) of  Chapter 46, Ti t l -e T of the Adninist tat ive

Code of the City of New York is ln al l  mater lal  respects ldent ical  to sect ion

622(a) (3) of  the Tax Law.

B. That sect ion 172(c) of the Int ,ernal Revenue Code of 1954 deftnes net

operating loss in the followlng manner:

t tFor purposes of this sect ion, the term Inet operat ing
loss I means the excess of the deductlons allowed by this
chapter over the gross income. Such excess shal1 be computed
with the nodif lcat lons specif ied in subsect lon (d). fr
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Sect ion I72(d) (1) of  the Internal Revenue Code provides that in

deternining the amount of a net operating loss, no deduction shall be al-lowed

for a net operat ing loss carryback or carryover from other tax years. ISee

a lso :  Treasury  Regu la t ion  L .172-3(a)  (1 )  (11) .  l

C. That pursuant to sect ion 172(d) (1) of  the Internal Revenue Code'

pet i . t ioners must el lminate, lnter al ia,  the $456,791.00 net operat lng loss

deduction carrl-ed forward fron 1976 to 1978 to determine the amount, lf any,

of their  1978 net operat ing 1oss. That with the el i roinat ion of the $456,791.00

net operat lng loss deduct ion carr ied forward f tom I976 to 1978, pet i t ionersr

al-Lowable deductions do not exceed the gross income for the year 1978 and'

therefore, they had no net operat lng loss for the year 1978 within the meanlng

and intent of  sectLon I72(c) of the Internal-  Revenue Code.

D. That section 56(b) of the Internal Revenue Code permlts a taxpayer to

defer hls Federal minlmum l-ncome tax liability in the case of certain net

operat ing losses. Treasury Regulat ion I  .56-2(a) provides that:

rrsect ion 56(b) provides for the deferral  of  l iabl l I ty for
the ninlmum tax where, for the taxable Jg€, the taxpayer has -

(1) A net operat ing l -oss for such taxable
year any port ion of which (under sec. I72)
remains as a net operating loss carryover
to a succeeding taxable year. . . rr  (enphasls
added)

E. That Internal Revenue Rul ing 75-299 (L975-2 C.B. 2L) states that:

"With respect to the quest ion of whether sect, ion 56(b) of
the Code wi l l  permit  a deferral-  of  the 1970 mlnLmum tax l iabi l i tyr
i t  must be noted that the statutory language of sect ion 56(b)
requires that the minimum tax to be deferred must arise in the
net operatlng loss ]eaEi not in a carryback or carryover year
to whl-ch the net operating loss is applied. The minirnum tax
l iabl l i ty deferral  provisions of sect ion 56(b) refer only to
minlmum tax liabilLty arlsing from a year for which there was
a net operatlng loss and that deferral ls allowed only to the
extent that real izat lon of the benef i t  of  the tax preference
items is postponed to a loss carryover year.  Mrs minlmum tax
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liabil-tty arose not from the year in which the net operating
loss was incurred (1971) but f rom a pr ior year (1970) to which
the net operat ing loss was carr ied.

Accordingly, the minirnum tax liabil-ity deferral provi.sLons
of sect ion 56(b) of the Code are not appl icable in this case
since the l iabi l i ty did not ar ise ln the year in which the net
operat ing loss arose but rather in a year to whlch the net
operat ing l -oss was carr ied.t t

F .  That  sec t ton  622(a) (3 )  o f  the  Tax  law and sec t ionT46-122.0(a) (3 )  o f

Title T are patterned after and produce a tax benefit similar to that produced

by sect ion 56(b) of the Internal-  Revenue Code. That since pet i t ioner did not

have a net operat ing loss for the year 1978 there necessari ly can not be any

carryover of a 7978 net operat ing loss to a succeeding taxable year.  That

the computat ion of the 1978 net operat ing loss carryover reduct ion is l in i ted

solely to the net operat ing loss sustalned in 1978 and does not include net

operatlng carryovers or carrybacks from other tax years, within the meaning and

ln ten t  o f  sec t ion  622(a)  (3 )  o f  the  Tax  Law and sec t lon  T46-L22.0(a)  (3 )  o f  T i t le

T .  [ S e e  a l s o  2 0  N Y C R R  1 2 3 . 1 ( a ) ( 3 )  a n d  1 2 3 . 1 ( c ) ( 1 ) ,  e f f e c t i v e  J a n u a r y  2 8 ,  1 9 8 2 ] .

G. That the petition of Thomas E. Deweyr Jr. and Ann R. Dewey ls denied

and the Not ice of Def lc iency dated September 8, 1980 ls sustalned, together

with such additional interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAx COMMISSION

JUL 15 1993
PRESIDENT


