
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Mary

the Petition

DeDell

o f
o f
H .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Period
8 / 7 6 / 7 8  -  r c / 3 L 1 7 8 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 22nd day of July,  1983, she served the within not ice of Decision by
cert i f ied nai l  upon Mary H. DeDel l ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mary H. DeDel l
1010 Tur t le  S t .
Syracuse, NY 13208

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  servi .ce within the state of New york.

AFFIDAVIT OF UAITING

that the said addressee is the pet i t ioner
forth on said lirapper is the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
22nd, day of July, 1983.

Aulii0nizED !.0 ALl,{rNI
0ATF:li FURSULN'I 10 TfX IJAW
sEcIr0N L74



STATE OF  NEW YORK
STATE T,AX COMMISSION

ALBANY,  NEW YORK 12227

JuLy 22, 1983

Mary H. DeDell
1010 Tur t1e St .
Syracuse, NY 13208

Dear  Ms.  DeDel l :

Please take not i .ce of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

l{YS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19 State Campus
A1bany, New York 12227
Phone / f  (518) 4s7-2a70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATI 0F NEI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARY H. DEDETL

for RedeLerminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 of the Tax law for the Period August 16,
1 9 7 8  t h r o u g h  O c t o b e r  3 1 ,  7 9 7 8 .

DECISION

Pet i t ioner ,  Mary  H.  DeDel l ,  1010 Tur t le  S t ree t ,  Syracuse,  New York  13208,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the Period August 16, 7978

t h r o u g h  O c t o b e r  3 1 ,  1 9 7 8  ( F i l e  N o .  3 1 9 5 7 ) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, 333 East L/ashington Street,  Syracuse,

New York ,  on  October  27 ,  l9B2 a t  1 :15  P.M.  Pet i t ioner  appeared by  Thomas J .

But ler,  CPA. The Audit  Divis ion appeared by PauI B. Coburn, Esq. (Anne Murphy,

E s q .  ,  o f  c o u n s e l ) .

ISSIN

ldhether pet i t ioner was a person who wi l l fu l ly fai led to col lect,  t ruthful ly

account for and pay over the withholding taxes of the employees of Kaufman

DeDel l  Pr int ing, Inc. and thus subject to a penalty equal in amount to said

unpaid withholding taxes.

FINDINGS OF FACT

1. Kaufman DeDel l  Pr int ing, Inc. (hereinafter Kaufman) fai led to pay over

to New York State personal income taxes of $11592.00 withheld from i ts employees

for the withholding f i l ing periods encompassed by the period August 16, 7978



- 2 -

th rough October  31 ,  1978.  Kaufman ceased bus iness  opera t ions  as  o f  October  31 ,

1 9 7 8 .

2 .  0n  August  25 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioner,  l {ary H. DeDel l ,  imposing a penalty equal to the amount of

the above New York State withholding taxes due from the corporation on the

grounds that pet. i t ioner vras a person required to col lect,  t ruthful ly account

for and pay over said taxes and that she wi l l fu l ly fai led to do so.

3. Pet i t ioner was the President and only off icer of the corporat ionl  she

was also the sole stockholder and director.  Pet i t ioner managed the day to day

business affairs and signed al l  checks as wel l  as the tax returns. Pet i t ioner

was aware that the withholding taxes were noL remitted when the returns were

f i led; she cont inued, however,  in an effort  to keep Kaufman viable, to purchase

mater ia ls  and supp l ies .

4. Pet i t ioner argued that the corporat ion experienced f inancial  di f f icul t ies

because of the delay of i ts customers, which included New York State and the

U.S. Government,  to pay for services rendered. Pet i t ioner went on to state

that had these funds come under her control when due, the lyithholding taxes at

issue would have been paid. Pet i t ioner also argued that she acted to the best

o f  her  ab i l i t y  in  fu l f i l l i ng  her  respons ib i l i t i es  as  a  corpora te  o f f i cer  and

that her act ions did not const i tute wi l l fu l ly causing the withholding taxes to

go unpa id .

CONCTUSIONS OF LAW

A.  That  pe t i t ioner ,  Mary

truthfully account for and pay

Kaufman DeDel l  Pr int ing, Inc.

a person required

State withholding

August  16 ,  1978 to

H.  DeDel l ,  was

over New York

fo r  the  per iod

to  co l lec t ,

taxes due from

O c t o b e r  3 1 ,



or conduct voluntar i ly done with knowledge that,  as a result ,

belonging to the government wi l l  be used for other purposes.

- 3 -

1978 in accordance with the meaning and intent of  sect ion 685(g) and (n) of the

Tax law.

B. That the term "wi l l fu l"  as used in the statute means an ac t ,  de fau l t

trust funds

(Matter of

L e v i n  v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 ,  3 9 6  N . Y . S . 2 d  6 2 3 . )

C. That pet i t ioner wi l1fu11y fai led to col lect,  t ruthful ly account for

and pay over the taxes withheld by Kaufman DeDel l  Pr int ing, Inc. within the

meaning and intent of  sect ion 685(g) of the Tax Law. Pet i t ioner knew that

Kaufman DeDel l  Pr int ing, Inc. fai led to pay over the taxes withheld by i t  for

Lhe period August 16, 1978 through October 31, 1978 even though such taxes

const i tuted trust funds pursuant to sect i -on 675 of the Tax Law. Instead of

paying over Lhe taxes withheld, pet i t ioner chose to use such funds for other

p u r p o s e s .

D.  That  the  pe t i t ion  o f

Def ic iency  issued August  25 ,

DATED: Albany, New York

JUL 2 2 1983

Uary H. DeDel l  is denied and the Not ice of

1980 is  sus ta ined.

STATE TAX COMMISSION

PRESIDENT


