
STATE OF NEI{ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f'3;,"i:iT. :f ,';:: "ff ::

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years o f  age ,  and

Dec i s i on  bythat on the 8th day of July,  1983, she served the within not ice of
cer t i f ied  mai l  upon The Es ta te  o f  Joe l  Dean,  Jur r ien  Dean,  Executor ,  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

The Estate of Joel Dean
Jurr ien Dean, Executor
4549 S. Chelsea Lane
Bethesda, MD 20074

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
8 th  day  o f  Ju ly ,  1983.

dtfsl.T;ftr,Til'i'ffT^1,



STATE OF NEI.{ YORK

STATE TAX COMMISSION

In the Matter of the Pet iLion
o f

The Estate of Joel Dean
Jurr ien Dean, Executor

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal fncome
Tax under Art ic le 22 of the Tax Law for the year
r976 .

AT'FIDAVIT OT MAITING

State of New York
County of Albany

connie Hagerund, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over L8 years of age, and
that on the Bth day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Robert  Simon the representat ive of the pet i t ioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  Simon
Eisner & Lubin
250 Park Ave.
New York ,  NY 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  unde i  the  exc lus ive  care  and cu i tody  o f
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wiapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
Bth  day  o f  Ju ly ,  1983.

AUTHORIZED TO .d.DMINI$TER
oATHs Puhsr,ruf Io tdf, l,Aw
SECTIOfi I?4



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy B,  1983

The Estate of Joel Dean
Jurr ien Dean, Executor
4549 S. Chelsea Lane
Bethesda, MD 20074

D e a r  M r s .  D e a n :

Please take not ice of  the Decis ion of  the State Tax Commission encl -osed
herewi th.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Art ic le 78 ot the Civi l  Pract ice
Supreme Court of the State of Nerq
date  o f  th is  no t ice .

of review at the administrat ive leve1.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and, Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Pet i t ioner '  s  Representa t ive
Robert Simon
Eisner & trubin
250 Park  Ave.
New York ,  NY 10017
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THE ESTATE OF JOEL DEAN,
JURRIEN DEAN, EXECUTOR

for  Redeterminat ion of  a Def ic iency
Refund of Personal Income Tax under
o f  t he  Tax  Law fo r  t he ' I ea r  1976 .

DECISION

or for
Art ic le 22

Pet i t ioner ,  The Estate of  Joel  Dean,  Jurr ien Dean,  Exeeutor ,  4549 South

Chelsea Lane,  Bethesda,  Mary land,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  refund of  personal  income tax under Ar t ic le  22 of  the Tax Law

for  the year  1976 (Fi - le  l to .  29548).

A smal l  c la ims hear ing was held before Car l  P.  Wr ight ,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York '  New

Y o r k ,  o n  O c t o b e r  2 7 , 1 9 8 1  a t  1 1 : 3 0  A . M .  P e t i t i o n e r  a p p e a r e d  b y  R o b e r t  S l m o n '

CPA. The Audi t  Div is ion appeared by Ralph J.  Vecchio,  Esq.  (Anna D.  Cole l lo ,

E s q . ,  o f  c o u n s e l ) .

FINDINGS OF FACT

Whether

obl igat ions,

o f  d i scoun t ;

c l osed  yea rs .

the pet i t ioner  may have a

of  pol i t ica l  subdiv is ions

and,  i f  not ,  can there be

di f ference ln basis  on the sale of

without the state, caused by amortization

a correct ion of  th is  amort izat ion on

FINDINGS OF FACT

1.  Pet i t ioner  Joel  Dean f i led a New York State Income Tax Resident  Return

fo r  I 976  on  wh ich  he  deduc ted  f rom fede ra l  ad jus ted  g ross  i ncome $2 ,530 .00 .

This amount  represented the d i f ference in basls  on the sale of  obl igat ions of

pol i t ica l  subdiv is ions wl thout  the state.
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2.  On March 3,  1980,  the Audi t  Div is ion issued a Not l -ce of  Def ic iency

against  pet i t ioner  for  I976,  asser t ing addi t ional  personal  income tax of

$ 4 8 4 . 9 3 ,  p l u s  i n t e r e s t  o f  $ 1 1 8 . 7 8  f o r  a  t o t a l  d u e  o f  $ 6 0 3 . 7 1 .  T h i s  n o t i c e  l i r a s

issued on the grounds that  the capi ta l  gain repor table by pet i t ioner  for  Nerd

York State purposes must  be the same as the capi ta l  gain for  Federal  purposes '

and that  there i -s  no statutorv author i - ty  for  a d i f ference in Federal  and State

basis.  The Audi t  Dl -v is ion a lso made adjustments to pet i t ionerrs mln imun income

tax and modi f icat ion for  a l locable expenses based on the d isal lowance of  the

di f ference in Federal  and State basis .

3.  In  January 1970,  pet i t ioner  Joel  Dean purchased the fo l lowing munic ipal

bonds:  Hancock,  Kentucky;  New Madr id,  Missour i  and Winchester ,  Kentucky.  A11

three were purchased at  a d iscount .  The pet i t ioner  amort ized the d iscount  and

inc luded such amort izat ion wi th other  amort ized munic ipal  bond d iscounts and

prerniums and reported a net f igure as municipal bond interest for New York

State income tax purposes for  each of  the years 1970 through 1976.  These bonds

were subsequent ly  so ld by a par tnership which received them as a par tnership

contr ibut i -on f rom the pet i t ioner .  The accumulated amort izat ion thereon was

$6 ,448 .05 .  The  $2 ,530 .00  rep resen ts  s i x t y  pe rcen t  o f  t he  l ong  te rm cap i t a l

ga in  o f  t he  pe t i t i one r t s  sha re  o f  t he  ad jus ted  bas i s  o f  t he  bonds .

4.  The Audi t  Div is ion took the posi t ion that  there is  no modi f icat ion in

sect ion 6L2(c)  of  the Tax Law to reduce the Federal  adjusted gross income by

the d i f ference in the New York adjusted basis  caused by the amort izat ion of  the

bonds.  The Audi t  Div is ion fur ther  took the posi t ion that  the t reatment  of

amort iz ing the bonds for  the years 1970 through 1976 could not  be changed s ince

these taxabl-e years were c losed by the statute of  l imi tat ion.
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5.  The pet i t . ioner  took the posi t ion that  the capl - ta l  gains adjustment

rnade on h is  1976 New York State income tax ret .urn is  correct  and the proposed

def ic lency should be abated.  That ,  i f  h is  account ing rnethod is  determined to

be incorrect ,  then correct ive adjustments in  pet i t ionerrs pr ior  New York State

income tax returns should be made, eliminating from income the amortization of

d iscounts,  and appropr iate refunds wi th in terest  should be made.

CONCLUSIONS OF LAW

A. That sect ion 612 of the Tax Law does not provide for a modif icat ion

for a di f ference in basis,  on bonds that have been amort |zed, which ls subject

to tax under Art ic le 22 of the Tax Law but exempt from Federal  income tax.

There fore ,  the  ad jus t rnent  o f  $2 ,530.00  nade by  the  pe t i t ioner  i s  d isa l lowed.

B.  That ,  under  sec t ion  697(d)  o f  the  Tax  Law,  " [w ]here  no  ques t ions  o f

fact or law are involved and i t  appears from the records of the tax commission

that any moneys have been erroneously or il legally collected from any taxpayer

or other person, or paid by such taxpayer or other person under a mistake of

facts,  pursuant to the provisions of this art ic le,  the tax commission at any

t ime, without regard to any period of l i rni tat ions, shal1 have the pol^ter,  upon

making a record of i ts reasons therefor ln wri t ing, to cause such moneys so

paid and being erroneously and illegally held to be refunded and to issue

there for  i t s  cer t i f i ca te  to  the  compt ro l le r . r l

C. That since i t  would be necessary to inquire into the underlytng facts

to deterrnine that bond discounts appl icable to the municipal  bonds sold by

pet i t ioner Ln L976 hrere erroneously included in income for the years 1970

through 1975, a quest ion of fact is involved within the meaning and intent of

sect ion 697(d) of the Tax Law. Accordingly,  i t  is inappropriate to apply

sect ion 697(d) to the matter at hand.
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D. That the pet i t ion of The Estate of Joel Dean and the refunds requested

for the years 1970 through 1975 are denied and the Not ice of Def ic iency dated

March  3 ,  1980 is  hereby  sus ta ined.

DATED: Albany, New York

JLir- 0 B 1gB3
STATE TAX COMMISSION

PRESIDENT


