
STATE OF NEId YORK

STATE TAX CO}IMISSION

In the Matter of the Petition
o f

Virgi l  B. & Eugenia B. Day

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1974 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelundn being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
22nd day of Novenber, 1983, she served the within notice of Decision by
cert i f ied mail upon Virgi l  B. & Eugenia B. D"y, the petit ioners in the wiLhin
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Virgi l  B. & Eugeoia B. Day
45 Cowdin Lane
Chappaqua, NY 10514

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the exi lusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn
22nd

to before me this
day of November, 1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Virgi l  B. & Eugenia B. Day

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L97 4.

AT'FIDAVIT OF UAITING

State of New York
Counly of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Cormnission, over 18 years of age, and that on the
22nd day of November, L983, she served the within notice of Decision by
cert i f ied mail upon PauI Silberberg the representative of the petit ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Paul Silberberg
Hays, St. John, Abramson & Heilbron
120 Broadway
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That, deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
22nd day of November, 1983.
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5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Novenber 22, 1983

Virgi l  B. & Eugenia B. Day
45 Cowdin Lane
Chappaqua, NY 10514

Dear Mr.  & Mrs.  Day:

P1ease t^ake notice of the Decision of the St.ate Tax Courmission enclosed
herewith.

You have now exhausted your right of review at the administrative 1evel.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9 State Campus
Albany, New York 12227
Phone ii (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Paul Silberberg
Hays, St. John, Abramson & Heilbron
120 Broadway
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

VIRGIL B. DAY and EUGBiIIA B. DAY

for RedetermLnation of a Def ic iency or for
Refund of Personal- Incone Tax under ArtLcLe 22
of the Tax Law for the \ear L974.

DECISION

Peti t ioners, Vlrgi l  B. Day and Eugenia B. Day, 45 Cowdln Lane, Chappaqua,

New York 10514, f i led a pet i t ion for redeterminat lon of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the year 1974

(Fi le No. 20892).

A sural l -  c laims hearing was held before Carl  P. Wright,  Heari .ng Off lcer '  at

the off ices of the State Tax Cornmission, Two WorLd Trade Center,  New York, New

York, on May 19, 1981 at 9:15 A.14. Pet i t ioners appeared by Paul Si lberberg,

Esq. The Audit  DLvislon appeared by Ral-ph J. Vecchio, Esq. (Angelo A. Scopel l i to,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether dividends from certain corporate stock were properly reported by

the pet i t ioners as trust income or are the dLvidends income to the pet i t ioners.

FINDINGS OF FACT

1. Pet, i t ioner Virgi l  B. Day created lnter vivos trusts on July 23, f958

for the benefit of his chlJ-dren John Baldwin Day and Peter Falrfteld Day and

assigned hinself  as trustee. Pet i t ioner dld not retain prohibi ted powers over

the corpus or the income which would result,. On February 11, L963, two thousand

two hundred ten shares of General Electric and fifty two shares of Phlllip

Morris were assigned to the trusts; howeverr the name or names on the certiftcates
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were not changed from that of petitl-oners. Federal- and New York State fiduclary

income tax returns rdere filed for each year from i963 and through the year at

issue report ing General-  Electr ic Co. and Phi lJ- ip Morr is Co. dividends as trust

income. Separate bank accounts were maintained for the trusts and all trust

income, including the General- Electric Co. and Philllp Morri.s Co. dlvidends,

were deposited in the trust accounts.

2. Pet i t ioners, Virgi l  B. Day and Eugenia B. Day, f i led a New York State

Income Tax Resident Return for L974. On this return they dld not report the

dlvidend income from 2,210 shares of General-  El-ectr ic Co. and 52 shares of

Philltp l"lorris Co.

3. On September 26, 1977, the Audit  Divis ion issued a Statement of Audtt

Changes fo r  L974 on  the  grounds tha t  $10,918.64  wh lch  cons is ted  o f  $6 ,868.34  ln

dividend income and $4r050.30 in interest tncome, nas earned by pet i t ioners and

erroneously reported on trust returns, and a depletion allowance in excess of

the cost deduct lon modif lcat ion was not made ln the amount of $7,599.20. In

accordance with the aforesaLd statement,  a Not lce of Def ic iency was issued

against pet i t ioners on September 25, 1977 irnposLng tax due of $2'777.76 plus

in te res t .

4.  The pet i t ioners are not contest lng the rnodlf icat ion rel-at lng to the

depletion al-lowance, therefore this adjustment is not at issue. At the hearingr

the petitioners presented no argument as to the interest income adjustnent.

5. During L974, pet i t ioners received dlvidend checks from GeneraL Electr lc

Co. and ?hi l l ip Morr is Co. Pet l- t ioners then issued checks to the trusts in

amounts equal to those dividends on 21210 shares of General  El-ectr lc Co. stock

and 52 shares of Phl l l ip Morr is Co. stock. PetLt loners deposited the checks ln
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separate trust bank accounts. Other dividends payabLe to the trusts are not at

issue.

6. The trust agreements conformed with the 'rClifford Rule" as codified by

section 673 of the Internal Revenue Code. The trusts qrere to terml-nate on

August 17, 1968 unless addit ional property hras added to the corpus of the

trusts. If property was added, it would terminate ten years from the last day

of the month in which such additlon was made. Upon termlnation of the trusts,

the property in the trusts would be del ivered to Mr. Day.

7. Based on the terms of the trusts,  the trusts terminated as of February 28"

1973 (see Finding of Fact "1".ggg).  Pet i tLoners argued that a parol  t rust

exlsted with respect to the General  Electr ic and PhiJ- ip Morr is stocks. However,

no Federal or New York fiduciary returns were fi.led for a parol trust. Federal

and New York fiduciary returns for L974 were fLled for the trust agreements

dated JuLy 23, 1958.

CONCLUSIONS OF LAW

A. That sect lon 689(e) of the Tax Law lmposes the burden of proof upon

petitioners except Ln three inst.ances which are not present herein.

B. That pet i t ioners have fai led to sustain thelr  burden of proof to show

that a val id parol  t rust existed in 1974. The evidence in the f i le indicated

that only valid written trusts exlsted and that these trusts were terminated as

of February 28, 1973. There is no evldence in the fil-e to show that an parol

crust was created after Eebruary 28, I973. No f iduciary returns l rere f i led for

any parol trusts. Accordlngly, the dividend lncome in question constituted

petitionersr divl-dend income rather than income of a trust.
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C. That petitioners have failed to sustain thelr burden of proof required

pursuant to section 689(e) of the Tax Law to show that the interest incone was

properly excluded from their I974 personal income tax return.

D. That the petltlon of Virgil B. Day and Eugenl-a B. Day Ls denied and

the Notice of Def lc iency dated September 26, 1977 sustalned.

DATED: Albany, New York STATE TAX COMMISSION

N0v 2 u 1983 _P.844;_o/ Aid
PRESIDENT

COMMISSION


