
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Llarren W. Davison
MFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Lar+' for the years
1 9 7 5  -  7 9 7 7 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mair upon warren W. Davison, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

I^larren W. Davison
8266 Warbler Way, Apt- C3
l iverpoo l ,  NY 13088

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united States Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUIHORIZED TO INISTER
OATHS PURSUANT
SECTION T74

TO IAX IJAW

Ehat  the  sa id  addressee is  the  pe t i t ioner
forth on said rdrapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

May 6,  1983

Idarren W. Davison
8266 \ /arbler Way, Apt.  C3
l iverpool,  NY 13088

Dear  Mr .  Dav ison:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

Peti t ioner '  s Representat ive
Michael J.  Kawa
Bli tman & King
5 0 0  S .  S a l i n a  S t . ,  T h e  5 0 0  B l d g . ,  S u i r e  1 1 0 0
Syracuse,  NY 13202
Taxing Bureau' s Representat ive



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter Lhe Pet i t ion

WARREN W. DAVISON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicIe 22
of the Tax Law for the Years 1975 through 1977

of f i ces  o f  the  Sta te  Tax  Commiss ion ,

Y o r k  o n  J u n e  1 6 ,  1 9 8 2  a t  1 0 : 4 5  A . M .

(H ichae l  J .  Kawa,  Esq. ,  o f  counse l ) .

Coburn ,  Esq.  (Anne h l .  Murphy ,  Esq. ,

o f

o f

l{hether

issue and,  i f

tax purposes

pet i t ioner was

not,  whether

f o r  L 9 7 6 .

a  domic i l ia ry

pet i t ioner was

of Saudi Arabia

a nonresident of

DECISION

during the periods in

New York for income

Peti t ioner,  Warren l{ .  Davison, 8266 Warbler t{ay, Apartment C-3, Liverpool,

New York 13088, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1975 through 1977 (Fi le No. 26841).

A formal  hear ing was held before Arthur Bray, Hearing Off icer,  at  the

333 East Washington Street,  Syracuse, New

Peti t ioner appeared by Bl i tman and King

The Audit  Divis ion appeared by Paul B.

o f  c o u n s e l ) .

ISSI]E

FINDINGS OF FACT

1. Pet i t ioner f i led a New York State Income Tax Resident Return for the

year 1975. Attached to this return was a Schedule for Change of Resident

Status which stated that pet i t ioner r .ras a resident of New York from January 1,

1975 t .o December 1, 1975 and a non-resident for the remainder of the year.  0n
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this return pet i t ioner al located his income and exemptions on the basis of the

number of months he was a resident.

2. Pet i t ioner f i led a New York State Income Tax Resident Return for the

year 1976. Attached to this return was a Schedule for Change of Resident

Status which did not at tr ibute any port ion of the year to New York State

res idency l  however ,  pe t i t ioner  repor ted ,  w i th  the  except ion  o f  wages o f  $301848.37 ,

the income and losses as shown on his federal  income tax return for 1976.

3. Pet i t ioner f i led a New York State fncome Tax Resident Return for the

yeat 7977. On the Schedule for Change of Resident Status, which was attached

to this return, pet i t ioner reported that he was a resident of New York from

Ju ly  1 ,  7977 to  December  31  ,  1977.  There fore ,  pe t i t ioner  a l loca ted  h is  income,

standard deduct ion, and personal exemptions on the basis of the number of

months he was a resident.

4. The home address reported by pet i t ioner on his New York State income

tax resident returns for 1975, 1976 and 1977 was j-n Celoron, New York. This

address ,  however ,  was  pe t i t ioner ts  paren ts r  address .  Pet i t ioner  d id  no t  res ide

at his parents home. Pet i t ioner used this address because of the problems he

encountered in receiving imporLant mai l  due to the frequency of his moving to

new job locat ions. The wage and tax statements attached to the income tax

re turns  fo r  1975 and 7976 l i s ted  pe t i t ioner 's  address  as  a  pos t  o f f i ce  box  in

Rochester ,  New York .  Th is  address  was the  pos t  o f f i ce  box  o f  pe t i t ioner rs

employer .  The wage and tax  s ta tement  fo r  1977 l i s ted  pe t i t ioner 's  address  as

be ing  in  L iverpoo l ,  New York .  Th is  was pe t i t ioner ts  ac tua l  res idence.

5 .  0n  January  24 ,  L979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioner which asserted a def ic iency of personal income tax for the years

1975,1976 and 7977 in  the  amount  o f  $6 ,489.09  p lus  in te res t  o f  $429.70  fo r  a
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total  amount.  due of $6r9I8.79. The Statement of Audit  Changes, which was

issued on  October  24 ,  1978,  s ta ted ,  in  subs tance,  tha t  remova l  f rom New York

for a l imited period, even of long durat ion, does not cause a change of domici le.

There fore ,  pe t i t ioner  was he ld  to  be  taxab le  as  a  res ident .

6 .  0n  Apr i l  4 ,  1979,  pe t i t ioner  f i led  amended re tu rns  fo r  the  years  1975,

7976, and 7977 which purported to properly ref lect pet i t ioner 's resident and

non-resident status during the years in issue.

7 .  Pet i t ioner  was born  and ra ised in  New York  S ta te .

8 .  In  1957,  pe t i t ioner  began work ing  fo r  S .  J .  Groves  & Sons Company

("Groves") as a construct ion engineer.  In 1959, pet i t ioner lef t  his employment

with Groves. In 1961, pet i t ioner resumed his emploSrment with Groves and from

this t ime unt i l  1975 he was employed on highway construct ion projects as an

engineer,  job manager,  or superintendent.  Pet i t ioner would move to a nev/

locat ion approximately every two years because of the nature of his emplo5rment.

However,  the major i ty of the places in which pet i t ioner resided whi le employed

by Groves were located in New York State.

9 .  In  7974,  pe t i t ioner  h tas  d ivorced.  He d id  no t  ob ta in  cus tody  o f  h is

ch i ld ren .

10. In the sunmer of 1975, pet i t ioner was working as a project superintendent

for Groves in the Rochester,  New York area. At this t ime, a vice-president of

Groves asked pet i t ioner to consider a posit ion of manager of a new company that

Groves was forming in Saudi Arabia with a Saudi partner.  Pet i t ioner accepted

this posit ion but stated that he could not leave for Saudi Arabia unt i l  the

beginning of 1976 because he did not want to leave the project he was supervising.



-4 -

11. In or about September, 7975 pet i t ioner was advised that the Saudi

partner was becoming impatient.  As a result ,  pet i t ioner was cal led upon to

leave fo r  Saud i  Arab ia  on  br ie f  no t ice .

12. When pet i t ioner lef t  for Saudi Arabia i t  was with the understanding

that he would be there for a minimum of f ive vears. Pet i t ioner did not have a

wri t ten enployment contract and a f ixed t" tr  for being in Saudi Arabia was not

agreed upon.

13. When pet i t ioner found out he was going overseas he opened a savings

account in Rochester,  New York. Pet i t ioner planned to have his wages deposited

into this account and then draw on these funds whi le in Saudi Arabia as needed.

subsequent ly,  pet iLioner gave a fr iend of his a power of at torney. This

individual opened up a savings account on pet i t ioner 's behalf  in lockport ,  New

York .  Thereaf te r ,  a l l  o f  pe t i t . ioner rs  wages were  depos i ted  a t  the  bank  in

Lockport .  Pet i t ioner test i f ied that i t  was a cornmon pract ice for United States

ci t izens working in Saudi Arabia to maintain bank accounts in the United States

for  th is  purpose.

14. Pet i t ioner owned two race horses pr ior to the t ime he lef t  New York.

Pet i t ioner disposed of one of the race horses pr ior to leaving New York. He

had sought to sel l  the other horse but decided not to do so because of the

wishes  o f  h is  daughter .  There fore ,  pe t i t ioner  had the  horse  boarded in  Cuba,

New York so that his daughter would have the horse avai lable for r id ing.

15. Pet i t ioner had rented a furnished apartment in Rochester before going

to  Saud i  Arab ia .

M. In Novernber of 7975, pet i t ioner went to Saudi Arabia. Upon arr iv ing

there pet i t ioner became employed as the general  manager of Arab-American
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Constructors ( t tConstructors") .  Constructors was a

by Groves and 50% by the Saudi partner.

17.  In i t ia l ly ,  pet i t ioner  entered Saudi  Arabia

be renewed periodical ly. After four or f ive months

partner ,  pet i t ioner  was able to obta in a permanent

be renewed.

company which was owned 50o/

through a visa which had to

, with the help of the Saudi

visa, which did not have to

18.  Whi le  in  Saud i  Arab ia ,  pe t i t ioner  res ided w i th  o ther  assoc ia tes  in  a

v i l la  leased by  Const ruc tors .  In  September  I976,  pe t i t ioner 's  younger  son went

to l ive with pet i t ioner in Saudi Arabia. Subsequent ly,  pet i t ioner enrol led his

son in a pr ivate academy.

19. When pet i t ioner arr ived in Saudi Arabia he obtained a temporary

dr iver ts  l i cense.  La ter ,  he  was ab le  to  acqu i re  a  permanent  Saud i  d r iver ' s

l i c e n s e .

20.  In October of  7976,  pet i t ioner  made a t r ip  to Syracuse,  New York and

from there to Harr isburg,  Pennsylvania.  This t r ip ,  which lasted approximately

twelve days,  was made for  the purpose of  del iver ing contract  pr in ts  on a

p rospec t i ve  j ob  t o  an  o f f i ce  o f  G roves .

2I .  In  7977,  Const ruc tors  was su f fe r ing  d i f f i cu l t ies  because o f  a  change

in economic condit ions. Pet i t ioner concluded that s ince business was slow he

would travel to the United States in order to:  personal ly del iver some pr ints

to  Grove 's  home o f f i ce  in  Minneapo l is ,  take  h is  son to  see h is  mother ,  and take

a vacat ion .

22. fn June of 1977, pet i t ioner returned to the United States. Upon his

ar r i va l  in  the  Un i ted  Sta tes ,  pe t i t ioner  took  h is  son back  to  h is  mother .

Thereafter,  pet i t ioner l rent to Minneapol is.  Whi le he was in Minneapol is,

pet i t ioner inquired about posi t ions in var ious locat ions in the United States
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As a result ,  Groves offered and pet i t ioner accepted a posit ion in the Syracuse,

New York area. Pet i t ioner had not resided in the Syracuse area previously.

23. I , lhen pet i t ioner ini t ia l ly returned to the United States in L977 he was

under the impression he would return to Saudi Arabia.

24. Pet i t ioner did not vote during the years in issue.

25. Pet i t ioner retained his New York State Land Surveyerts l icense during

the  per iod  in  i ssue.

CONCLUSIONS OF LAI]

A. That pet i t ioner was a domici l iary of New York pr ior to his departure

fo r  Saud i  Arab ia -

B.  That  once a  domic i le  i s  es tab l i shed i t  w i l t  con t inue " . . .un t i l

person in quest ion moves to a new locat ion with the bona f ide intent ion

mak ing  h is  f i xed  and permanent  home there . "  (20  NYCRR I02 .2(d) (2 ) ) .

C .  That  r ' . . .a  Un i ted  Sta tes  c i t i zen  w i l l  no t  o rd inar i l y  be  deemed

changed his dornici le by going to a foreign country unless i t  is c lear ly

tha t  he  in tends  to  remain  there  permanent ly . "  (20  NYCRR t02 .2(d) (3 ) ) .

the

o f

to have

shown

D.

s ta ted :

That  in  Mat te r  o f  Bodf ish  v .  Ga l lman,  (SO a .n .Zd 457,  458)  rhe  Cour r

"To change onets domici le requires an intent to give up the o1d and
take up the new, coupled with an actual acquisi t ion of a residence in
the new local i ty (Matter of  Newcomb, 792 Ny 238 ,  250-251).  The test
of intent with respect to a purported new domicile has been stated as
twhether the place of habitat ion is the permanent home of a person,
with the range of sent iment,  feel ing and permanent associat ion with
i t r  (Mat te r  o f  Bourne,  181 Misc .  238,246,  a f f 'd .  267 App.  D iv .  876,
a f f ' d .  2 9 3  N . Y .  7 8 5 ) . "

E. That in view of the fact that pet iLioner did not at  anyt ime intend to

remain in Saudi Arabia permanently,  he fai led to establ ish by clear and convincing

evidence that he had the range of sent iment,  feel ing and permanent associat ion

needed to  es tab l i sh  a  new domic i le  (See Mat te r  o f  Bodf ish  v .  Ga l lmanr  supra) .
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Therefore, pet i t ioner remained a domici l iary of New York during the years in

i s s u e .

F .  T h a t  2 0  N Y C R R  I 0 2 . 2 ( b )  ( w h i c h  c o r r e s p o n d s  w i t h  T a x  L a w  9 6 0 5 l a l t l l )

p r o v i d e s ,  i n  p a r t :

" (b )  Cer ta in  persons  no t  deemed res idents  a l though domic i led  in
New York. Any person domici led in New York is a resident for income
tax purposes for a specif ic taxable year,  unless for that year he
sat is f ies  a l l  th ree  o f  the  fo l low ing  requ i rements :  (1 )  he  main ta ins
no permanent place of abode in Lhis State during such year,  (2) he
maintains a permanent place of abode elsewhere during such ent ire
year,  and (3) he spends in the aggregate not more than 30 days of the
t a x a b l e  y e a r  i n  t h i s  S t a t e . . . " .

S ince  pe t i t ioner  sa t is f ied  each o f  the  c r i te r ia  o f  20  NYCRR 102.2(b)

for the year 7976, pet i t ioner is deemed not to be a resident of New York for

Lhe year  1976.

G. That the pet i t ion of l , r larren W. Davison is granted to the extent of

Conc lus ion  o f  Law "F"  and is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

N|AY 0 6 1983 --R'A-u':ca.G) dL
PRESIDENT


