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_ connie Hagerund, being duly sworn, deposes and says that she is an
erypfoyee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Robert & Patricia Damiecki, the petit ioners in the within
proceedin€r by enclosing a t"rue copy thereof in a seiurely sealed postpaid
wrapper  addressed as fo l lows:

Robert & Patricia Darniecki
Bax 637
Bridgehampton, NY 71932

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos_t off ice or off icial depository) under the exclusive care and custody of
the united states Postal service within the state of New york.

That _deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said rdrapper is the lait  known address
of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the ltatter of the Petit.ion
o f

Robert & Patricia Daniecki

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
& UBT under Art icle 22 & 23 of the Tax Law for
the Years 1974 & 1975.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

, connie l lagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over- 18 years of- age, and that on the
28th {ay-of September, 1983, she served the within notice 6f Decision by
certtf ied mail upon Eli  A. Flax the representative of the petit ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

E I i  A .  F lax
33 Gi l le t te  Ave.
Patchogue,  NY 11772

and by deposit ing -sane enclosed in a postpaid properly addressed wrapper in a
(pos,t off ice or off icial depository) under the- exi lusive care and cuiiody of
the united states Postal selvice within the state of New york.

- - That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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Robert & Patricia Damiecki
Box 537
Bridgehampton, NY 11932

c c :

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28,  1983

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit.
Building /19 State Campus
Albany, New York 72227
Phone // (518) 457-207a

Dear Mr.  & Mrs.  Damieck i :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to sect. ion(s) 690 & 722 of the Tax lawr ony proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Art icle 78 of the Civi l  Practice Law and Rules, and must be comnenced in
fhe Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision may be addressed to:

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
E l i  A .  F lax
33 Gil lette Ave.
Pat.chogue, NY 11772
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT DAMIECKI and PATRICIA DAI{IECKI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law for the Years 1974 and 1975.

DECISION

Peti t ioners, Robert  Damiecki  and Patr ic ia Damiecki ,  Box 637, Bridgehanpton,

New York 77932, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income and unincorporated business taxes under Art ic les 22

and 23 of the Tax law for the years 1974 and 7975 (Fi le Nos. 29713,29714 and

297 ls ) .

A formal hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  26 ,1982 a t  2 :00  P.M.  Pet i t ioners  appeared by  E l i  A .  F lax ,

P.A. The Audit  Divis ion appeared by Paul B. Coburn, Esg. (Kevin A. Cahi l l ,

E s q .  ,  o f  c o u n s e l ) .

ISSIIE

lr lhether the income reconstruct ion audit  properly ref lected pet i t ioners'

income.

FINDINGS OF FACT

1. Pet i t ioners, Robert  Damiecki  and Patr ic ia Damiecki ,  t imely f i led a New

York State combined personal income tax tesident return for tax year I974.

They filed separately on the same tax return and reported total income of

$14,845.95  wh ich  was a l loca ted  $11 ,669.57  to  Rober t  Dan ieck i  and $3 ,L76.38  to

Pat r i c ia  Damieck i .
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Petitioners timely filed a New York State personal income tax resident

return for tax year 1975. They f i led joint ly for such year and reported total

i n c o n e  o f  $ 9 r 1 0 8 . 0 4 .

2, Petitioner Robert Damiecki tirnely filed New York State unincorporated

business tax returns for tax years 1974 and 1975 reporting net income fron his

bus iness  o f  $9r335.66  and $8 ,630,68  fo r  7974 and L975,  respec t ive ly .

3. 0n December 31 ,  7g7g, the Audit  Divis ion t imely issuedl a Not ice of

Deficiency against petitioner Robert Damiecki for the 7974 taxable year showing

addit ionar tax due or tax def ic iencies of $4,980.15 plus penalty2 and or

interest of  $2 1332.67 for a total  c laimed due of $7 1312.82. The addit ional tax

due or tax def ic iencies of $41980.15 included a personal income tax def ic iency

of $3 1447.80 and an unincorporated business tax def ic iency of $1 ,532.35.

0n December 31, 1979, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner Patr ic ia Damiecki  for the 1974 taxable year showing addit ional

tax due or tax def ic iencies of $605.82 plus penalty and/or interest ot .  $274.67

for  a  to ta l  c la i rned due o f  $880.49 .

On December 31, 7979, the Audit  Divis ion issued a Not ice of,  Def ic iency

for the 1975 taxable year against pet i t ioners showing addit ional tax due or tax

def ic ienc ies  o f  $2 ,950.66  p lus  pena l ty  and/or  in te res t  o f  $1  , \37 .23  fo r  a  to ta l

clalmed due of $4r097.89. The addit ional tax due or tax def ic iencies of

1 
P.ai t ioners consented to the extension of the period of l imitat ion for

assessment of personal income and unincorporated business taxes tor Lhe J,974
and 1975 taxable years unt i l  Apri l  15, 1980.

2 
Thu Audit Division imposed negligence penalties under Tax traw $685(b) in

each of the three not ices of def ic iency described in Finding of Fact r '3".  Page
2 of the "Conf ident ial  Reportrr ,  Exhibi t  H, incorrect ly noted that the penalt ies
were imposed under Tax Law $685(c).
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$2,960.66 included a personal income tax def ic iency of $1 ,862.54 and unincorporated

b u s i . n e s s  t a x  d e f i c i e n c y  o f  $ 1 , 0 9 8 . 1 2 .

4. Pet i t ioners conceded that pet i t ioner Patr ic ia Damiecki  is l iable for

the addit ional tax due or tax def ic iencies of $605.82 plus penalt ies and or

in te res t  thereon wh ich  was based upon ( i )  an  inc rease o f  $8r066.33  in  Pat r i c ia

Damiecki 's personal income for the 7974 Laxable year for al imony not reported

and a ' rcapital  gain -  schedule D adjustment" and ( i i )  the imposit ion of mininum

tax .

5. Pet i t ioner Robert  Damiecki  operated a gas stat ion, Monument Shel l ,  on

Route 27 in Bridgehampton, New York during the years at issue, as an unincor-

pora ted  bus iness .

6. The Audit  Divis ion reconstructed pet i t ioners'  income bV ( i )  a bank deposit

analysis and ( i i )  a cash avai labi l i ty audit  using a source and appl icat ion of funds

analysis because the single entry records of the unincorporated business did not

agree with the tax returns.

7. Daniel  Misnick, the auditor in charge of the audit  herein, test i f ied

that by using the bank deposit  analysis he determined rr that there was addit ional

income on the business just based on the busi-ness checking account. . . i l  of

$5 '584.00  fo r  the  1974 taxab le  year  and $7 ,660.00  fo r  the  1975 taxab le  year .

8. In addit ion, the source and appl icat ion of funds analysis found the

fo l low ing :

SOURCES

Cash Draw by Check
Cash From Sales Tax A/C
Gross Rental  Receipts
Wages Net of Taxes
Alimony
Chi ld Support
Cash Draw From Business
Bank Loan t tCMt t

797 4

$  7  , 075  . 00
t  ,  100 .00

-0 -
155  .00

2 ,080 .  00
1  , 820 .  00

-0 -
1  , 200 .00

1975

$  1 ,375 .00
904 .  00

4 ,550  .  00
-0 -
-0 -

1  , 820 .00
-0-
-0 -
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Proceeds of Sale of Home
Personal Loan (Mr. X)
Savings Acct.  Withdrawals:

1. AlC t|13250
2. AlC #48490
3. AlC 1f14603
4. A/ c l l4s44r
s. Alc {f48489
6. AlC #L3780

Transfers From Personal Checking
Transfers From Personal Checking
Custodial  A/C (Rec'd Frorn Brother)

TOTAI SOURCES

APPI.ICATIONS

Paid on Contract for Personal Residence
Paid on Contract for Rental  Property
Deposits into Bank Accounts:

1. Checking Account / i01031655
2. Savings Account tt'73250
3. Savings Account #48490
4. Savings Accoount #14603
5. Savings Account lt4544l
6. Savings Account lf4848g
7. Savings Account i113780

Purchased Home
Purchased Rental
loaned (Mr. X)
f ,oaned (Mr. X)
Vacat ion -  Taxes
Auto Purchased
Custodial  Account Paid to Brother
Unknown Use-Not For Sales Tax
Cash livi.ng
TOTAI APPLICATIONS

24 ,379  .00
-0 -

400 .00
4,  ooo.  o0

-0 -
13  ,950 .  oo
1 5 , 1 2 5  . 0 0

- 0 -
1 5  , 0 0 0 . 0 0
5  ,0oo .  o0
1 .040.  00

$92 ,264 .00

197 4

$  4 ,750 .00
5 ,750 .00

35  , 132 .00
600 .00

5  ,  L00 .00
-0 '

L2 ,750  . 00
15  ,418  .  00
1  , 040 .00
9 ,750 .00

-0-
1  ,500 .  00

13  , 500 .00
-0 -
-0 -
-0-

4 ,000 .  00
5  , 500 .00

$115+190-_00

-0-
15  ,000 .00

-0 -
I  ,  175  .00

500 .00
16 ,450  .00

1  ,345  .00
1  ,325  .00

14 ,000 .00
-0-
320.00

$58 ,764 .00

1975

-0 -
-0-

19  , 958 .00
-0 -
328 .00
-0 -

t4 ,720 .oo
14 ,5  18  .  00

320 .00
-0-

12  ,500 .  00
-0-
-0 -
800 .00

3 ,  150 .00
1  ,325  .00

-0 -
3  ,5oo  .00

Overapp l ica t ion  o f  Funds g  23 ,526.00  $12,355.00

9. The Audit  Divis ion increased Robert  Darniecki 's personal incone for the

1974 taxable year by $29,962.64 which includes overappl icat ion of funds of

i231526.00  desbr ibed above in  F ind ing  o f  Facr , the additional income of

$5 ,584.00  descr ibed above in  F ind ing  o f  Fac t  "7" ,  an  ad jus tment  o f  $607.98  fo r

rrstatutory medical  deduct ion'r ,  and a modif icat iort  for al locable expenses

attr ibutable to i tems of tax preference ot $244,66, This increase in Robert
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Damiecki 's personal income resulted in a deterninat ion of a personal incone tax

def ic iency of $3,447.80 for L974. The Audit  Divis ion also determined that the

unincorporated business income shoul-d be increased by $26,443.91 which is the

dif ference between $29r110.00 (the addit ional business receipts determined by

the reconstruct ion of incone described in Findings of Fact t t7" and t tSrt)  and an

addit ional al lowance for personal services of $2,666.09. This increase in t-he

unincorporated business income resulted in a determination of an unincorporated

bus iness  tax  de f ic iency  o f  91 ,532.35  fo r  1974.

l-0.  The Audit  Divis ion increaeed pet. i t ioners'  personaL income for the 1975

taxable year by $21,856.06 which includes the overappl icat ion of funds of

$12,355.00  descr ibed above in  F ind ing  o f  Fac t r t8 t ' ,  the  add i t iona l  income o f

$7 '660.00  descr ibed above in  F ind ing  o f  Fac t  t '7 " ,  the  d isa l lowance o f  a  u t i l i t y

expense of $11200.00, and an adjustment of $641.06 for f tstatutory medical

deduct ion".  This increase in pet i t ioners'  personal income resulted in a

determinat ion of a personal income tax def ic iency of $1,862.54 for 1975. The

Audit Division also determined that the uoincorporated business income should

be increased by  $1 .8 ,372.67  wh ich  is  the  d i f fe rence be tween ( i )  $20,015.00  ( the

addit ional business receipts determined by the reconstruct ion of income described

in Findings of Fact r '7 ' r  and t '8")  plus $11200.00 result ing fron the disal lowance

of a ut i l i ty expense and ( i t )  an addit ional al lowance for personal services of

$2'842.33. This increase in the unincorporated business income resulted in a

determinat ion of an unincorporated business tax def ic iency of $1.,098.L2 fot

1 9 7 5  .

11. Pet i t ioners conlend that Robert  Damiecki  accumulated $4,750.00 in cash

rrover a peri.od of two and a half to three years (prior to the years under

audit) . . . ' r  However,  Robert  Damiecki  did not test i fy or present any evidence at
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the hearing to substant iate this accumulat ion of cash. According to his

representat ive, Mr. Damiecki  was absent from the hearing herein because he

ttruns a one-man business and he fel t  he couldnrt  leave i t .  There is a si tuat ion

where Mrs. Damiecki  had fears for his wel lbeing and health should he have to

endure such a hearing and she based that upon his physical reaction to (the

in fo rmal  conference) .  .  . t t .

L2. Pet i t ioners contended that the $4,000.00 withdrawn from pet i t ioners'

savings account {l4849A as noted in Finding of Fact 'r8r' under the column heading

"Sourcest' for the year 'J.974 was used as partial payment of the amount "paid on

contract for rental  property" of  $5r750.00 noted under the cotrumn heading,

"Appl icat ions",  for I974. However,  pet i t ioners did not provide any evidence to

show tha t  the  $4 ,000.00  was used as  par t  o f  the  95  r7SO.0O pa lment .

13. Pet i t ioners also objected to the Audit  Divis ion's est imates of cash

living expenses as noted under the "Applications" column in Finding of Fact

r'8", herein. However, they failed to introduce any evidence to show that such

est imates were unreasonable and/or incorrect.

CONCIUSIONS OF IAW

A. That pursuant to Tax Law sect ions 689(e) and 722, the burden of proof

is imposed upon petitioners to show that the audit method used by the Audit

Divis ion in reconstruct ing their  income for L974 and 1975 was inaccurate and/or

incorrect.  Matter of  Robert  R. Clark, State Tax Cornmission, December 14, 1982.

Although pet i t ioner Robert  Damiecki  c laims that he had $4,750.00 of cash on

hand aL the beginning of the audit  per iod herein, which would part ial ly counteract

the understatement of income detennined by the cash availability audit, petitioners

have fai led to prove such claim. Pet i t ioner has also fai led to prove that the

withdrawal of $41000.00 from a savings account was used as part  of  the
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$51750.00 pa5rnent descr ibed in Finding of Fact "L2".  hte note, however,  that the

Audit Division has not shown that the $4000.00 was not used (i) as a cash expenditure

or ( i i )  to decrease a known l iabi l i ty or ( i i i )  to increase a known asset.

Therefore i t  was unreasonable to consi.der the $4,000.00 as an unknown appl icat ion

of funds.

B. That the Audit  Divis ion is directed to redetermine the tax def ic iency

for the 1974 taxable year after decreasing the ' rappl icat ions" for such year by

$ 4 , 0 0 0 .  0 0  .

C. That the Audit  Divis ion is directed to modify the Not ices of Def ic iency

for 7974 in accordance with conclusion of t raw "Bt ' ,  herein, and that,  in ar l

other respects, the pet i t ion of Robert  Damiecki  and Patr ic ia Damiecki  is

den ied .

DATED: Albany, New York

sEP 2 8 1983
STATE TAX COMMISSION

PRESIDENT


