
STATE 0F NEI,'I YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

PauI J.  Cromwell

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 2 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion
that on the 8th day of July,  1983, she

and Finance,  over  18 years of  age,  and
served the within not. ice of Decision by

cert i f ied mai l  upon Paul J.  Cromwell ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Paul J.  Cromwell
211 Co lumbia  Dr .
Wi l l iamsv i l le ,  NY T4ZZI

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus iody  o f
the united sLates Postal  Service within the state of New york.

That deponent furLher says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
8 th  day  o f  Ju Iy ,  1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TN( LAW
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  8 ,  1983

Paul J.  Cromwell
211 Co lumbia  Dr .
Wil l iamsvi l le,  NY 14221

Dear  Mr .  Cromwel l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from Lhe
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York 72227
Phone l /  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner t  s  Representa t ive

Taxing Bureauts RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PAUI J. CROMIIEI,T

for Redeterminat ion of a Def ic iency or for
Refund of Personal-  fncome Tax under Art ic le 22
of the Tax Law for the Year '].,972.

DEC]SION

Pet i t ioner ,  Pau l  J .  Cromwel l ,  2L1-  Co lumbia  Dr ive ,  Wi l l lamsv i l le ,  New York

1422I,  f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1972 (Fi1e No

L62 '13)  .

A  smal l  c la ims hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ionr  65  Cour t  S t ree t ,  Par t  I ,  Bu f fa lo ,

New York ,  on  Ju ly  13 ,  1982 aL  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  PauI  B .  coburn ,  Esq.  (pa t r i c ia  L .  Brumbaugh,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Whether pet i t ioner was

year 1972 within the meaning

a resident individual of  New York State during the

and intent of  sect ion 605 of the Tax Law.

I'INDINGS OF FACT

New York State income tax

pet i t ioner ,  Pau l  J .

o f  Def ic iency  asser t ing

$ 1 , 6 5 6 . 0 9 ,  p i u s  p e n a l t i e s

proceeding and the

1.  Pet i t ioner ,  Pau l  J .  Cromwel l ,  d id  no t  f i l e  a

return for the year 1972.

2. 0n t lay 24, 1976, the Audit .  Divis ion issued to

Cromwell ,  and to his wife,  Anna Mae Cromwell ,  a Not ice

addit ional tax due for the year 1972 in the amount of

and interest.  Anna Mae Cromwell  is not a party to this
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decision rendered herein does not address

asser ted  de f lc iency ,  bu t  ra ther  addresses

Pau l  J .  Cromwel l -

the issue of her l iabi l i ty under the

only the l iabi l i ty of  pet i t ioner

3.  A Statement  of  Audt t  Changes a lso dated lTay 24,  7976,  expl -a ined that

pet i t ioner 's  '1"972 
New York State personal  income tax l iab i l i ty  was computed on

the  bas i s  o f  i n fo rma t i on  on  f i l e  w i t h  t he  Aud l t  D i v i s i on .  Pe t i t i one r ' s  L972

tax l iab l i ty  was computed on asser ted New York income of  $261986.1"6,  which

f igure is  repor ted as the Federal  adjusted gross income of  pet i t ioner  and h is

w i fe  pe r  Fo rm IT -2106  ( "New York  S ta te  I ncome Tax  Bu reau  Fede ra l -S ta te  Ma tch " ) .

4.  The above Statement  of  Audi t  Changes a lso noted Lhat  the imposi t ion of

pena l t i es  was  based  on  pe t i t i one r ' s  f a i l u re  t o  f i l e  a  re tu rn  and  fa i l u re  t o  pay

tax  when  due  unde r  sec t i ons  685 (a ) (L )  and  685 (a ) (2 )  o f  t he  Tax  Law,  respec r i ve l y .

5.  Pr ior  to  the per iod at .  issue herein,  pet i t ioner  \das employed in the

Buf fa lo,  New York area,  and res l -ded wi th h is  wi fe and three chi ldren at  thei r

211  Co lumb ia  D r i ve ,  W i l l i amsv i l l e ,  New yo rk  home.

6.  Pet i t ioner  is  an expert  in  the "a luminum dross"  process.  This process

involves mel t ing "scrap" metal ,  removing impur i t ies or  "s lag"  and,  u l t imate ly ,

recover ing a luminum from the scrap metal .

7 .  In  ear ly  1970,  pet . i t ioner  was contacted by Combust ion Engineer i -ng

Corporat ion ("Combust ion")  and was of fered a posi t ion as Rtanager of  Rock Creek

Aluminum Company ("Rock Creek") ,  located in  Rock Creek,  Ohio.  Combust ion had

acquired ownership of  Rock Creek pr ior  to  contact . ing pet i t ioner .  Pet i t ioner

re fused  Combus t l - on ' s  Job  o f f e r ,  and  Rock  Creek  subsequen t l y  ceased  ope ra t i ons .

8.  fn  ear ly  L971",  Combust ion again contacted pet i t ioner  concerning Rock

Creek,  and of fered pet i t ioner  a long- term lease wi th an opt ion to buy Rock

Creek,  in ter im f inancing at  very favorable rates and help in  re-star t lng Rock
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Creek's business. Pet i t ioner would be al lowed to form his own company, pay off

Combust ion over a period of years and eventual ly become sole owner of Rock

Creek .

9. Pet i t ioner accepted the above second offer made by Combustton and

formed a corporat ion cal led Parrar (each let ter of  the name "Panar" corresponding

to the f i rst  let ter of  the f i rst  names of pet i t ioner,  his wife and their  three

chi ldren) under the laws of Ohio with himself  as i ts sole st .ockholder.  In

November, T97I,  pet i t ioner lef t  New York and moved to Ohio Lo commence operat ion

of the Rock Creek faci l i ty.  Pet. i t ioner 's wife and chi ldren refused to move to

Ohio, and remained l iv ing at their  Wil l iamsvi l le,  New York home.

L0. Pet i t ioner commenced operat ion of the Rock Creek faci l - i ty in or about

November ,  197 1 ,  on  a  seven-day  per  week,  fu l l - t ine ,  a round- the-c lock  bas is .

Pet i t ioner hired local (Rock Creek, Ohio) employees with no experience in the

"aluminum dross" process of metal  recovery, and trained these employees himself .

Due to the nature of the operaLion of the Rock Creek faci l i ty,  the potent ial-

danger involved with a ful l - t ime, around-the-clock metal  mel-t ing and recovery

plant,  the then newl-y trained employees, as wel l  as pet i t ioner 's own expert ise

in the "aluminum dross" process and knowledge of the machlnery and equipment

involved, i t  was necessary for pet. i t ioner to be constant ly avai lable at the

p lan t  s i te .

11 .  loca ted  on  the  Rock  Creek  p lan t  s i te  was a  la rge ,  remode led  two-s to ry

farmhouse, a port ion of which, consist ing of one large room and two smai ler

rooms al l  on the f i rst  f loor,  served as the off ices of the company. The

remaining port ions of the farmhouse consisted of a bathroom, a ki tchen and two

bedrooms on the f i rst  f loor and four bedrooms on the second f loor and were used
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by the pet i t ioner as his l iv ing quarters during the ent ire t ime he was involved

with the operat lon of the Rock Creek faci l t ty.

12. Furnishings for the above farmhouse, includl-ng both off ice equipment

and furni ture for the t iv ing quarters occupied by pet i t ioner,  were suppl ied by

the Panar corporat ion. In accordance with the agreement reached between

pet i t ioner and Combust ion, pet i t ioner was required to submit l -nformation,

including monthly f lnancial  statements from Panar to Combust ion. Cornbust ion

cont ro l led  and l im i ted  pe t i t ioner 's  sa la ry  to  $300.00  per  week.

13. Pet i t ioner took no vacat ions during the year at issue and was present

a t  the  Rock  Creek  fac i l i t y  a t  a l l  t imes except  fo r  occas iona l  weekend t r ips

back  to  Buf fa lo ,  New York .  These occas ionat  t r ips  genera l l y  covered a  th ree-day

period and served the dual purpose of enabl ing pet i t ioner to meet with Panar 's

attorneys in Buffalo,  as wel l  as to vis l t  his wife and chi ldren. Durlng these

t r ips ,  pe t i t ioner  s tayed a t  the  211 Co lumbia  Dr ive ,  Wl - I l iamsv i l le ,  New York

a d d r e s s .

14. Travel expenses incurred by pett t . ioner on the above tr lps were reimbursed

by Panar.  Pet i t ioner test i f ied his tr ips to Buffalo were very infrequent and

occur red  " . . .on  no t  more  than f i ve  o r  s ix  weekends dur ing  the  year  1972. " .

15. By an IndenLure and Deed dated January 3L, 1967, pet i t ioner had

transferred ownership to his wife of the house and property located at 211

Columbia  Dr ive ,  t { i l l i amsv i l le ,  New York .  Pet i t ioner  tes t i f ied  th is  t rans fer  o f

the house and property,  prevlously Joint ly owned by pet i t ioner and his wife,

was made during an "unsetLled" period in their  marr iage. Pet i t ioner did

cont inue to reside ln the house with hls wlfe and chi ldren fol lowing this

transfer and up unt i l  the t ime he lef t  New York to begin operat ion of the Rock

Creek  fac i l i t v .
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16. At the t ime he lef t  for Rock Creek, Ohio, pet i t ioner held a New York

State dr iver 's i icense, had his car registered in New York State and had a

joint checking account with his wife.  When pet i t ioner moved to ohlo, he

obta ined an  Oh io  d r iver ' s  l i cense and reg is te red  h is  car  in  Oh io .  He sur rendered

h is  New York  l i cense p la tes  and car  reg is t ra t ion ,  bu t  no t  h is  New York  d r iver ' s

l icense which, at  that t ime, had two or three years remaining unt i l  i ts expirat ion

date .  Pet i t ioner  a lso  es tab l i shed bank  accounts ,  in  h is  own name,  in  Oh io .

1,7. Pet i t ioner paid no state income tax in Ohio in j .972.

18. Pet i t ioner took his clothing and automohi le with him to Ohio, but lef t

al l  furni ture and other personal property in the Wil l iamsvi l le,  New York, home

with his wife and chitdren.

L9 .  Pet i t ioner  tes t i f ied  he  d id  no t  neg lec t  h is  "du ty ' r  to  h is  w i fe  and

chi ldren after he lef t  for Ohio, but that he supported them, In addit ion to

h is  suppor t ,  pe t i t i -oner 's  w i fe  worked par t - t ime as  a  c le rk - typ is t  fo r  the

I , i i l l i amsv i i le  SchooI  D is r r i c t  in  1 ,g72. I

20. Pet j- t ioner remained in Ohio and operated the Rock Creek faci l i ty at  a

loss unt i l  September, 1975, at which t ime Panar corporat ion (as the ent i ty

operat ing Rock Creek) showed i ts f i rst  quarter ly prof i t .  Thereafter,  in

September, 1975, Panar was unabie to meet paJrments due to Combust ion on a

certain ten-day demand note and, as a result ,  Combust ion t .ook over ownership

and operat ion of Rock Creek from Panar and removed pet i t ioner from the operat ion.

Pet i t ioner lef t  0hio in September ,  L975, and resumed t iv ing at the Wil l iamsvi l le,

New York house with his wife and chi ldren.

1-  
No f igures or  records were provided deta i l ing the amount  of  income earned

b y  p e t i t i o n e r ' s  w i f e  i n  I 9 7 2 .
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2L. Pet i t ioner test i f ied his intent at  the t ime he lef t  for Ohlo in

November ,197L,  was to  take  over  and rehab i l l ta te  the  Rock  Creek  bus iness  and,

in so doing, acquire sole ownership of the faci l i ty.  Pet i t ioner further

test i f ied that notwithstanding his family 's refusal to accompany him to Ohio,

he intended to remain permanently in Ohio as olvner and operator of this buslness,

did remain there for four years and would be there at present had he not been

removed by Combust ion from the operat ion of the plant.

CONCLUSIONS OF LAW

A.  Tha t  sec t i on  605 (a )

" . . . - - ( a )  R e s i d e n t

o f  t he  Tax  Law,  i n  pe r t i nen t  pa r t ,  p rov ides :

Indiv ldual .  - -  A res ident  ind iv idual  means an
ind i v i dua l :

(1)  who is  domic i led ln  th is  s tate,  unless he mal-nta ins no
permanent  prace of  abode in th is  s tate,  mainta ins a permanent  prace
of  abode ersewhere,  and spends in the aggregate not  more than th i r ty
days of  the taxable year  in  th is  s tate r  .  .  .  ,  or

(2)  who is  not  domic i led in  th is  s tate but  malnta ins a permanent
p lace of  abode in th is  .s tate and spends in the aggregaLe more than
one hundred e ighty- three days of  the taxable year  in  th is  s tate,  .  .  .  "
( emphas i s  as  i n  o r i g i na l ) .

B .  Tha t  " . . . t o  e f f ec t  a  change  o f  dom ic i l e ,  t he re  mus t  be  an  ac tua l

change of  res i -dence,  coupled wi th an in tent ion to abandon the former domlc i le

and to  acqu i re  another . r '  Ae tna  Nat '1 .  Bank  v .  Kramer ,  r42  A.D.  444,  ( Is t

D e p ' t . ,  1 9 1 1 ) .

C.  That  " [ t ]he  tes t  o f  in ten t  w i th  respec t  to  a  purporced new domic i le

has been stated as 'whether the place of habitat ion is the permanent home of a

personr with the range of sent iment,  feel ing and permanent assocat ion with i t '

(Matter of  lourne, 1 8 1 .  M i s c .  2 3 8 ,  2 4 6 ,  a f f  ' d .  2 6 7  A p p .  D i v .  8 7 6 ,  a f f  ' d .  2 9 3

N . Y .  7 8 5 ) . "  M a t t e r  o f  B o d f i s h  v .  G a l l m a n ,  5 0  A . D . 2 d  4 5 ] ) .
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D. That Regulat ions of the State Tax Commission provide:

"A domici le once establ ished cont inues unt i l  the person in
quest ion moves to a new locat ion with the intent i -on of making his
f ixed and permanent home there. No change of domici le results from
the removal to a new iocat ion i f  the intent ion is to remain onlv for
a  l i m i t e d  t i . m e ' . . . "  [ 2 0  N Y C R R  I O Z . Z ( d ) ( 2 ) ] .

E. That pet i t ioner PauI J.  Cromwell  did effect a change of domici le fron

New York to ohio. Al though pet i t ioner maintained some contacts with New York

after his move to Ohio, he evidenced a clear intent ion Lo leave New York in

1971, '  to move to Ohio and to establ ish himself  as the or{rner of a viable ongoing

business Lhere. Pet i t ioner virent to Ohio to operate a business he viewed as his

own' as opposed to going to Ohio to work for a part icular employer as in a job

transfer or change of Job assignment.  His was a permanent commitment,  rather

than a move for a specif ied period of durat ion or purpose, and his work and

residence in Ohio was ended only by events over which pet i t . ioner had no control ,

as  spec i f ied  in  F ind ing  o f  Fac t  "20" .

F. That the regurat lons of the state Tax commission provide:

"Ia]  permanent place of abode means a dwel l ing place permanently
main ta ined by  the  taxpayer ,  whether  o r  no t  owned by  h i_mr . . . "  [20
N Y C R R  I 0 2 . 2 ( e ) 1 .

Although pet i t ioner 's wife worked in 1972 and refused to move to Ohio with him,

pet i t ioner did support  and maintain his family at the Wil l iamsvi l le,  New York

house and, in factr  did stay at that house when he was visi t ing New York during

L972. Thus pet. i t ioner maintained a permanent place of abode in New York in

L972. Final ly,  al though pet i t ioner did return to New York in 1972 (see Findings

of  Fac t  "13 t '  and "L4 t ' ) ,  sa i -d  t r ips  were  very  in f requent ,  cons is t ing  o f  no t  more

than f ive or six weekends last ing three days each in durat ion. Accordingly,

pet i t ioner \ , {as not taxable as a New York State resident individual in 1972
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wiLhin the meaning and intent of  sect ion 605 of

thereunder.

the Tax law and Regulat ions

G. That  the pet i r lon of

Div is ion is  d i rected to remove

da ted  l l ay  24 ,  19 '16 .

DATED: Albany, New York

Paul  J .  Cromwel l  is

pe t i t i one r ' s  name

hereby granted

from the Noti-ce

and rhe Audit

o f  Def ic iency

STATE TAX COMMISSION

JUL O B 1983
PRESIDENT

SSIONER


