
STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Susan Cohen AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax law for the year
1 9 7 6 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Susan Cohen, the pet i t ioner in the within proceeding, by
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Susan Cohen
2 Mi tche l l  Ln .
Hanover, NH 03755

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  Service within the state of New york.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
11 th  day  o f  Feb rua ry ,  1983 .

AUTHORIZED TO INISTER
OATHS PLASU{NT
sEcIroN r.74

T0 TAX IJAW

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address



Susan Cohen
2 Mi tche l l  Ln .
Hanover,  NH 03755

Dear  Ms.  Cohen:

Please t .ake not ice
herewi th .

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

F e b r u a r y  1 1 ,  1 9 8 3

o f  t he  Dec i s i on  o f Lhe State Tax Commission enclosed

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany Counly,  within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of t .he Pet i t . ion

o f

SUSAN COHEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax traw for the Yeat 7976.

DECISION

Peti t ioner,  Susan Cohen, 2 Mitchel l  lane, Hanover,  New Hampshire 03755,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1976 (Fi le No. 28740).

Pet i t ioner waived a hearing and request.ed that this matter be decided by

the State Tax Commission on the basis of the exist ing record. After due

considerat ion, the State Tax Commission renders the fol lowing decision.

ISSI]E

I.  Whether pet i t ioner is ent i t led to a waiver of penalty imposed as a

resu l t  o f  her  fa i lu re  to  f i le  a  dec la ra t ion  o f  es t imated  tax .

I I .  idhether pet i t ioner is ent i t led to a waiver of interest imposed as a

result  of  her underpayment of tax for the year in issue.

FINDINGS OF FACT

1.  0n  January  4 ,  1980 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

for the year 7976 against pet i t ioner,  Susan Cohen, for personal income tax in

the  amount  o f  $1 ,538.74  p lus  pena l ty  and in te res t  o f  $782.29  fo r  a  to ta l  due

of  $21321.03 .  A  Sta tement  o f  Aud i t  Changes issued January  2 ,  1980 exp la ined

that the above mentioned penalty was being imposed under sect ion 585(c) of the

Tax Law because pet i t ioner 's prepayments of income tax, ei ther through withholding

or est imated tax payments, did not exceed 80 percent of the tax shown on the
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return. fn addit ion, the Statement explained that interest was being imposed

on the  add i t iona l  tax  de termined due as  s ta ted  above ($1 ,538.74) .

2 .  0n  January  11 ,  1980 pe t i t ioner  pa id  the  tax  due o f  $1 ,538.74 ,  bu t  d id

not.  pay the penalty and/or interest as she maintained that she had reasonable

cause for fai l ing to f i le a declarat ion of est imated tax and fai l ing to pay the

ful l  amount of the tax due when Lhe return was f i led.

3. Sometime during 1976 pet i t ioner received a condemnation award for

property she owned in Rockland County, New York.1 Th" award resulted in a

capital  gain addit ion to pet i t ioner 's 1976 New York taxable income which

pet i t ioner reported on her 1976 New York return.2 Pet i t ioner did not,  however,

make any est imated tax payments as a result  of  the addit ional income received

from the award.

4. Pet i t ioner explained by let ter that upon receipt of  the award she

went to her accountant in New Hampshire, where pet i t ioner resided, for advice

as to her potent ial  tax l iabi l i ty.  The accountant advised her as to her

Federal  and New Hampshire tax l iabi l i t ies but was apparent ly unfamil iar with

New York Tax law and fai led to advise pet i t ioner that she was required to rnake

est imated tax payments.

5. Pet i t ioner maintains that s ince she had no intent to evade the tax

and only fai led to make the est imated payments due to a lack of advice from her

accountant,  she is ent i t led to a waiver of the penalty imposed under sect ion

685(c)  o f  the  Tax  Law.  Pet i t ioner  a lso  main ta ins ,  by  the  same reason ing ,  tha t

no interest should be imposed on the underpayment of the tax and thus, said

interest should be waived.

Pet i t ioner was unsure of the actual date of the condemnation award and
presented no documentat ion indicat ing a precise date.

The tax was adjusted as a result  of  pet i t ioner not making the 20 percent
New York State Capital  Gains modif icat ion. The tax is not in dispute herein
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CONCLUSIONS OF tAW

A. That sect ion 685(c) of the Tax Law imposes an addit ion to t .ax for

underpayment of est imated tax i f  any taxpayer fai ls to f i le a declarat ion of

est imated tax or fai ls to pay al l  or any part  of  an instal lment of est imated

t a x .

B. That the aforesaid statute makes no provision for waiver of the

add i t ion  to  tax  fo r  reasonab le  cause.  There fore ,  in  sp i te  o f  pe t i t ioner rs  lack

of intent to evade the tax and rel iance on her accountantrs advice, no waiver

authori t"y exists to which pet i t ioner would be ent i t led.

C. That sect ion 684(a) of the Tax law provides for payment of interest on

any amount of incone tax which is not paid on or before the last date prescr ibed

for payment under Art ic le 22 of the Tax Law. There is no provision for waiver

o f  sa id  in te res t  fo r  any  reason.  There fore  the  in te res t  charged on  pe t i t ioner rs

tax def ic iency cannot be waived despite the existance of any reasonable cause

for late payment.

D.  That  the  pe t i t ion

issued January  4 ,  1980 is

DATED: Albany, New York

FEB 1 1 1983

of Susan Cohen is denied and the Not ice of Def ic iencv

sus ta ined.

ACTII{g

COMMISSI


