
STATE OF NEW YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 &.23 of the Tax Law for the
Y e a r s  1 9 7 3  &  1 9 7 4 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th  day  o f  September ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Sidney Cohen, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Sidney Cohen
137 Audrey Drive
L o n g  B e a c h ,  W  1 1 5 6 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i tody  o f
the Unit .ed States Posta1 Service within the State of New York.

In the Matter of the Pet i t ion
o f

Sidney Cohen AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  September ,  1983.
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AUTHORIZED TO ADMINISTER
OATHS PLIRSUANT I0 TAX IrAW
SECTION 174



STATE OF NEI,\I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Sidney Cohen :

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the:
Years  1973 & 7974.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th  day  o f  September ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Sam Gol in the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sam GoIin
2940 }cean Pkwy.
Brooklyn, NY 11235

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vrrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn t .o before me this
30 th  day  o f  September ,  1983.

AUTHORIZED TO ADMINISTER
OATHS PTIRSUA}IT TO TAX IJAW
SECTION I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 30,  1983

Sidney Cohen
137 Audrey Drive
Long Beach,  W 11561

Dear  Mr .  Cohen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  590 & 722 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - tr i t igation UniL
Building if9 State Campus
Albany, New York 72227
Phone 1f (5 18 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Sam Golin
2940 lcean Pkwy.
Brooklyn,  NY 11235
Taxing Bureau' s Representative



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SIDNEY COHEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1973 and 7974.

DECISION

Pet i t ioner ,  S idney  Cohen,  137 Audrey  Dr ive ,  long  Beach,  New York  11561,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

law for the years 1973 and 1974 (FLLe No. 28752).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  8 ,  1983 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

March 8, 1983. Pet i t ioner appeared with Sam Gol- in,  C.P.A. The Audit  Divis ion

appeared by  Pau l  B .  Coburn ,  Esq.  ( I rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSI.]ES

I. l{hether the

bus iness  is  sub jec t

I I Whether the

income derived from pet i t ionerts real estate brokerage

to the imposit ion of unincorporated business Lax.

p e n a l t i e s  i m p o s e d  p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( 1 ) ,  5 8 5 ( a ) ( 2 ) ,

the Tax law were proper.

State

he

a broker

6 8 5 ( b )  a n d  6 8 5 ( c )  o f

FINDINGS OF FACT

1. Sidney Cohen (hereinafter pet i t ioner) t imely f i led a New York

Income Tax Resident Return for each of the years 1973 and 1974 whereon

l isted his occupat ion as a l icensed real estate broker for 1973 and as
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for L974. On petLt ionerrs 1973 return, the actual amount reported on Schedule

A as buslness income was $161814.35, whlch was comprised of reaL estate

brokerage income of $17,150.00 and a rental  loss of $335.65. 0n hls 1974

return, his real estate brokerage incone of $14,068.00 was combined with a

rental  loss of $10r738.00 and the net a.mount of $3r330.00 was erroneously

reported as wages. Petitloner did not file an unlncorporated business tax

return for either year at lssue herein.

2. 0n Januarl 23, L979, the Audit Divisl-on issued a Statement of Audlt

Changes to petitloner whereln the income derlved from his real- estate brokerage

buslness was held subJect to unLncorporated busl-ness tax. Addltlonally'

Federa l ,  aud l t  adJus tnents  o f  $8 ,083.00  ( f973)  and $19,726.00  (1974)  were

lncorporated lnto the reeomputations for both personal income tax and unincor-

porated business tax purposes. Penalttes rrere asserted pureuant to Tax Law

sect ions  685(a)  (1 ) ,  685(a)  (2 ) ,  685(b)  and 685(c)  fo r  fa l lu re  to  f l le  un incorpor -

ated business tax returns, failure to pay the taxes determlned to be due,

negligence and failure to flle declarations of estinated unlncorporated buslness

tax, respectively. AccordlngLy, a Notice of Deficiency nas issued agalnst

pet i t loner on Apri l  5,  1979 assert lng unLncorporated business tax of $2,L46.49'

persona l  income tax  o f  $1 ,019.41 ,  p lus  pena l t les  and ln te res t  o f  $21391.59 ,  fo r

a  t o t a l  d u e  o f  $ 5 , 5 5 7 . 4 9 .

3. Pet,itloner conceded the additi.onal tax due for personal lncome tax

p u r p o s e s  o f  $ I , 0 1 9 . 4 1 .

4. Durlng the years at lssue, petitioner operated a real estate brokerage

business located at 9 7th Avenue, Brooklyn, New York. His busl-ness gross

income, as reported on his Federal  Schedules C, of $32,286.00 (1973) and



$23,980.00  (L974)  was,  pursuant  to  a

the fol lowing:
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schedule submitted by h im,  compr ised o f

fnterest incone derived from two 2nd rnortgages
in 1973 and three in 1974

Brokerage commissions from the sale of four
houses in 1973 and f ive houses in 1974

Prof i ts from the sale of four houses in 1973
and one house in 1974. These houses were
purchased and subsequent ly  so ld  by  pe t i t ioner  2 I ,153.00  61000.00

Commiss ions  on  apar tment  ren ta ls  3 ,438.00  31095.00
Income tax  re tu rn  p repara t ion  fees  1 ,195.00  3 ,402.00 .

Tota1 business gross income $31-,236-!0 $23J80-!A

Peti t ioner could not explain the $1,000.00 di f ference between the gross income

reported on his Schedule C for 1973 of $32,286.00 and that as reported on his

b r e a k d o w n  o f  $ 3 1  , 2 8 6 . 0 0 .

5. Pet. i t ioner contended that none of the above'stated income is subject

to the unincorporated business Lax. When quest ioned as to why he bel ieved this

to be so, he stated that he I 'never heard of i t " .  No claim was made that said

incorne is exenpt under the provisions of the Tax Law.

6. During the hearing pet i t ioner test i f ied that he is " in the business of

buying and sel l ing houses".

7. Pet i t ioner al leged that certain adjustments incorporated into the

to ta l  Federa l  aud i t  ad jus tments  o f  $8 ,083.00  (1973)  and $L9,726.00  (L974)  were

inappl icable for unincorporated business tax purposes. Although pet i t ioner was

given suff ic ient t ime to submit detai ls and documentat ion with respect to such

a l leged inapp l icab le  ad jus tments ,  he  fa i led  to  do  so .

B. Pet i t ioner conLended that he is not subject to any of the penalt ies

asserted hereinl  however,  he fai led to provide a reasonable basis for the

abatement of any of the penalt ies asserted.

1973

$  2 ,410 .00

3  , 090 .00

1974

$  5 ,363  .  00

6 ,  120 .00
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CONCTUSIONS OF TAW

A.  That  sec t ion  701(a)  o f  the  Tax  Law prov ides ,  in  per t inent  par t ,  tha t :

"A tax is hereby imposed for each taxable year on the unincor-
porated business taxable income of every unincorporated business
who l ly  o r  par t l y  car r ied  on  w i th in  th is  s ta te . r r

B. That sect ion 703(a) of the Tax l ,aw def ines an unincorporated business

A S :

"any trade, business or occupat ion conducted, engaged in or
being l iquidated by an individual or unincorporated ent i ty,  including
a partnership or f iduciary or a corporat ion in l iquidat ion, but not
including any ent i ty subject to tax under art ic le nine, nine-a,
nine-b, nine-c, thir ty-two or thir ty-three of the tax law."

C. That pet i t ionerrs act iv i t ies during the years I973 and 1974 const i tuted

the carrying on of an unincorporated business within the meaning and intent of

sect ion 703(a) of the Tax law. Accordingly,  the income derived therefrom is

subject to the imposit ion of unincorporated business tax pursuant to sect ion

701(a)  o f  the  Tax  Law.

D.  That  the  pena l t ies  asser ted  pursuant  to  Tax  Law sec t ions  685(a) (1 ) ,

6 8 5 ( a ) ( 2 ) ,  6 8 5 ( b )  a n d  6 8 5 ( c )  a r e  h e r e b y  s u s t a i n e d .

E. That the pet i t ion of Sidney Cohen is denied and the Not ice of Def ic iency

dated Apri l  5,  1979 is hereby sustained, together with such addit ional penalt ies

and interest as may be Iawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

sEP 3 0 1983
/-AA,4Ea?^A^tCA'-

PRESIDENT


