
STATE OF NEI,'I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Samuel Cohen AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1969 -  7971.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l1th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Samuel Cohen, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Samuel Cohen
Sunview Dr.
GIen Cove, NY 17542

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
1 l th  day  o f  February ,  1983
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AUTHORIZED TO ISTf,B
O^ATHS P]JRSUANT TO
sFlII0l. '  I  *r TAX LAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

SamueI

the Pet i t ion

Cohen ATFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 9  -  1 9 7 1 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  l l th  day  o f  February ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon hlal ter Sussman the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Walter Sussman
55 W.  42nd St .
New York, NY 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent fr i r ther says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
11 th  day  o f  February ,  1983.

AUTHORIZED TO ADI'TINISTER
OATHS PT'RSUANT TO TAX IJAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 11,  1983

Samuel Cohen
Sunview Dr.
Glen Cove, NY 77542

Dear  Mr .  Cohen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Walter Sussman
55 W.  42nd St .
New York, NY 10036
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAMUEL COHEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Artj^c].e 22
of the Tax Law for the years 7969, 1970 and
7 9 7 1 .

Whether pet i t ioner is

return, for fai lure to pay

Peti t ioner,  Samuel Cohen, Sunview Drive, Glen Cove, New York 11542, f i led

a pet i t ion for a redetenninat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 7969, 7970 and 7971

(Fi le No. 29333).

A fornal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 3 ,  1981 a t  1 :15  P.M.  Pet i t ioner  appeared by  Wal te r  Sussman,  CPA.

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (patr ic ia Brumbaugh,

E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

liable for penalt ies for fai lure to f i le a tax

the taxes when due and for negl igence.

FINDINGS OF FACT

1. Pet i t ioner admit tedly fai led to f i le New York State income tax returns

for  the  years  1969,  1970 and 1971.

2. Pet i t ioner was audited by the Internal Revenue Service for the years

1969 through 1971. The audit  resulted in certain charges and adjustments which

ref lected income that had not been reported for these years. A sett lement made
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with the Internal Revenue Service for the years in issue was not reported to

the  Sta te .

3. On Apri l  24, 7979, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner,  Samuel Cohen, wherein tax was computed based on

avai lable information. A penalty under sect ion 685(e) of the Tax Law (fraud),

was also imposed "to conform with Federal  audit  results".  0n June 8, Ig7g,

pet i t ioner paid $1,1470.66, the amount of tax and interest set forth in the

Statement of Audit Changes. The paSrment was not immediately credited to

pet i t ioner rs  account  and a  Not ice  o f  Def ic iency  ! /as  i ssued on  August  31 ,  7g7g

i n  t h e  a m o u n t  o f  $ 1 , 9 0 0 . 6 1 .

4 .  T a x a b l e  i n c o m e  w a s  9 8 1 9 3 9 . 0 0  f o r  t h e  y e a r  7 9 6 9 ,  $ 1 1 , 5 4 3 . 0 0  f o r  1 9 7 0

a n d  $ 2 , 8 4 7 . 0 0  f o r  1 . 9 7 7 .

5. In i ts answer and at the formal hearing, the Audit  Divis ion invoked

a l te rna t ive  pena l t ies  aga ins t  pe t i t ioner  pursuant  to  sec t ions  685(a) (1 )  and (2 )

and 685(b) of the Tax Law. At the hearing, the Audit  Divis ion admitted that i t

d id not have "avai lable aff i rmative evidence to meet the burden of proof with

respect t .o the fraud penalt iesi l .

6.  Pet i t ioner vras an experienced businessman

to f i le New York State personal income tax returns

CONCLUSIONS OF LAW

A. That pet i t ioner is subject to a penalty pursuant to

of the Tax law for fai lure to f i le tax returns for the vears

1977.1  H"  d id  no t  show tha t  the  fa i lu re  to  f i le  was  due to

and not due to wi l l fu l  neglect.

and

and

was aware of  h is  obl igat ion

pay  sa id  t ax .

s e c t i o n  6 8 5 ( a )  ( 1 )

7969,  1970 and

reasonable cause

Sect ion  685(a) (1 )  was  re le t te red  f rom 6S5(a)  by  Ch.  1005,  t raws o f  7970.
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B.  That  pe t i t ioner  i s  sub jec t  to  a  pena l ty  under  sec t ion  685(a) (2 )  o f  the

Tax Law for fai lure to pay the tax when due for the years 7969,7970 and.7977.2

He did not show that his fai lure to pay was due to reasonable cause and not due

to  w i l l fu l  neg lec t .

C. That pet i t ioner is subject to a penalty under sect ion 685(b) of the

Tax law for a def ic iency due to negl igence or intent ional disregard of the

requirements of Art ic le 22 of the Tax law for the years 7969, 1970 and 7971.

D. That the imposit ion of the above penalt ies results in a higher def ic iency

than that imposed on the Not ice of Def ic iency. Al though such higher

def ic iency v/as asserted at or before the hearing, the record does not show

peti t ioner 's fai lure to f i le his returns and pay the tax was due to wi l l fu l

neglect rather than reasonable cause. Therefore, the Audit  Divis ion has

fa i led  to  sus ta in  the  burden o f  p roo f  as  requ i red  by  sec t ion  689(e) (3 )  o f  the

Tax traw in relat ion to the greater def ic iency and the def ic iency is l imited to

the amount imposed by the Not ice of Def ic iency.

E. That since the Audit  Divis ion had conceded that i t  could not neet i ts

the penalty under sect ionburden

685 (e )

2  
Sec t ion  685 (a ) (2 )  was  added by  Ch.

required to be f i led after December 31,

o f

o f

proof with respect to the fraud penalty,

the Tax law is cancel led.

1005, laws of 1970, appl icable to returns

7969.



F. That the pet i t ion of

directed to modify the Not ice

accordance with Conclusions of

DATED: Albany, New york

r ?
rEb rr.rrdi

-4 -

Samuel Cohen is denied. The Audit  Divis ion is

of Def ic iency issued August

l a l d  i t A r t ,  t t B r t ,  t t 6 t t  
a n d  r t E t t ,

STATE TAX COUMISSION

l,J '

3 7 ,  7 9 7 7  i n

supra .


